KOHCTUTYIIMOHHBIN CYJI POCCUUCKOM ®EJEPAIIUN

OINPEAEJIEHUE
ot 14 uroas 1998 r. Ne 86-O

ITO JEJIY O ITPOBEPKE
KOHCTUTYHUOHHOCTHU OTJEJBbHBIX MOJOKEHUM
®EJIEPAJIBHOI'O 3AKOHA "OB OINIEPATUBHO - PO3BICKHOM
JEATEJBHOCTH" 1O )KAJIOBE I'PAXKIAHKHA U.I'. YEPHOBOM

Koncturynmonnsiii Cyn Poccuiickoit ®@enepauuun B cocrase Ilpencenaresns
M.B. barnas, cyneit H.T. BenepuuxoBa, H.B. Butpyxka, I'.A. I'amxuena, JI.M.
Kapxkosoii, B.Jl. 3opskuna, A.JI. Kononosa, B.O. Jlyuuna, T.I'. MopuiakoBoi,
B.1. Oneiinuka, H.B. CenesneBa, O.M. TuynoBa, B.I'. Crpexozora, O.C.
XoxpskoBoi, B.I'. Spocnasuesa,

¢ yuactueM rpaxnanku W.I'. YepHoBo#, oOpaTuBIeiics ¢ xano0oil B
Konctutynmonnsii Cyxn Poccuiickoit ®depepanuu, U €€ NOpeACTaBUTENCH -
agBokatoB M.IO. borBunkmHa u b.A. Ky3HemoBa, a Takxke MNOpencTaBUTENS
['ocynapctBennoit Jlymbl - kanaupara topuaunueckux Hayk C.C. BocxonoBa u
npeacraurenss Cosera @Penepanuu - KaHaugara ropuandeckunx Hayk HO.B.
Kopenesckoro,

pYKOBOJACTBYsACh ctathed 125 (wacte 4) Kouctutyuuu Poccuiickoi
denepanuy, TyHKTOM 3 4YacTH MEPBOM, YAaCTSAMU BTOPOW M TPEThEW CTATBH 3,
4acThi0 TIepBOM cratbu 21, ctathsamu 36, 74, 96, 97, 99 u 86 denepanbpHOTO
KOHCTUTYHHMOHHOTO 3akoHa "O  Konctutyumonnom Cyae  Poccuiickoit
Oenepanun’,

paccMOTpen B OTKPBITOM 3aCElNaHUU JIEJI0 O IPOBEPKE KOHCTUTYLIMOHHOCTHU
OTJICNIbHBIX TMOJoXKeHu DenepanpbHoro 3akoHa "OO omepaTUBHO - PO3BICKHOM
JEATEeIIbHOCTH .

[ToBomoM K pacCMOTpPEHHMIO Jiella SBWJIACh WHJIMBHAyaldbHas >kaioda
rpaxaadnku  M.I'. YepHoBoM Ha HapylleHME €€ KOHCTUTYLUHMOHHBIX IIPaB
MOJIOKEHUSIMU Ha3zBaHHOTO (DenepanbHOro 3aKOHA, KOTOpbIe ObUTM MPUMEHEHBI B
KOHKPETHOM JI€JI€ 3asIBUTEIIbHULIBI.

OcHOBaHMEM K pAacCMOTPEHHUIO  Jiela  SBUJAcCh  OOHapyKUBLIAsiCS
HEOIPENICIICHHOCTh B BOIPOCE O TOM, COOTBETCTBYIOT JH KoOHCTUTYHHH
Poccniickoit @enepanuy oCrapuBacMble 3asiBUTEIbHALIEN HOPMBI.

3acnymaB cooOiieHue cynbpu - gokiamuuka A.JI. KoHoHoBa, oObsCHEHUSs
MPEJICTABUTENICH CTOPOH, 3aKJIIOUCHUSI SKCIEPTOB - JOKTOpPA IOPUANYECKUX HAYK
AM. JlapuHa u xkangugara ropuauueckux Hayk M.S. PoseHTans, BBICTyIJICHHE
cnequanucra - Joktopa ropuaudeckux Hayk A.IO. IllymwunoBa, a Takxke
BBICTYIUICHUS TpPUIJIAIIEHHBIX B 3acefaHue: oT BepxoBHoro Cyna Poccuiickoi
Oenepaun - B.II. Bepuna, or ['enepanbHOM mnpokyparypsl Poccuiickoun
O®enepaun - B.A. Kambimanckoro, ot MuHHCTEpCTBA BHYTPEHHHX €]
Poccuiickonn @enepanun - B.JI. Jlapuuea u T.H. MockanbkoBO#, OT
denepanbHOM ciyx)0b1 6e30macHocT Poccuiickoit deneparuu - JI.b. bamkarosa,
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MCCIIEIOBAB MPE/ICTABICHHBIE JOKYMEHTHI U UHbIE MaTepualbl, KOHCTUTYIIMOHHBIN
Cyn Poccuiickoi denepanyu yCTaHOBUII:

1. B xanoGe, moctynuBmei B Koncturynuonnsii Cyn Poccuiickoit
deneparuu 5 mapta 1997 rona, u B JOMOJHUTEIBHOM Kajlo0e, MOCTYMUBIICH 12
Mas 1998 ropa, rpaxknanka YepnoBa Mpuna ['eHHagueBHa MPOCUT IPOBEPUTH
KOHCTUTYLIMOHHOCTh TOJIOKEHUMN, COAEPKAIIMUXCA B YACTSAX BTOPOW, TPEThEU U
YETBEPTOM CTaThbU S5, IMMyHKTE 6 4acTW MEpBOM cTarbu 6, mMOANMYHKTE | myHkTa 2
YaCTH MEPBOU CTaThbU 7, 4ACTIX MEPBOM, BTOPOW, TPETHEU U YETBEPTOU CTATHU 9,
4acTsIX MepBOHM, BTOpOH, TpeThel M ueTBepToil crathu 10, YacTax BTOpOH H
TpeTbed crarbu 11, dYacTAX mnepBOM, TpeTbed M 4YETBEpPTOM cTaThu 12
®enepanbHoro 3akoHa oT 12 aBrycra 1995 roma "OO omepaTHBHO - PO3BICKHOU
JeaTelibHOCTH". 3asiBUTENbHUIIA MPOCUT TAKXKE MPOBEPUTH KOHCTUTYIMOHHOCTH
yacTeil BTOpOH, TpeThel u yeTBepTon ctathu 5 3akoHa Poccuiickoit denepanuu ot
13 mapta 1992 rona "OO6 ornepaTUBHO - pO3BICKHOU JesiTeabHOCTH B Poccuiickoi
denepanuun', 1eHCTBOBABIIETO A0 BCTYIUIEHUS B CUIIYy Ha3BaHHOTO DenepalibHOTO
3aKoHa. [Io MHEHUIO 3asBUTEIBHULIBI, YKA3aHHBIMU MOJIOKEHUSIMU HAPYIIAIOTCS €€
npaBa, 3akperuieHHble Konctutynuen Poccuiickoit ®@enepaunu, Npexae BCETO
craTbsMu 23, 24, 25 u 46.

Kaxk cnenyer u3 mpeactaBieHHBIX MaTtepuanoB, 15 ¢espans 1996 roga WU.I.
Uepnona B nopsiake crateit 239.1 - 239.5 I'TIK PCOCP u ctateu 5 OenepaibHOTO
3akoHa "OO omepaTMBHO - PO3BICKHOW JesTenbHOCTH" oOpaTuiach B
Bonrorpanckuit o61acTHOM cyn ¢ )Kayo0oi Ha IeUCTBUS OpraHoB Jo3HaHus Y BJ]
Bonrorpanckoit obiactd, a UMEHHO: 3aBefieHMe Ha Hee 5 mas 1995 rona nena
OMEPAaTUBHOIO YYE€Ta; MPOBEJECHUE B OTHOLIEHWU HEE OMEPATUBHO - PO3BICKHBIX
MEpONPUSTUIA;, YKIOHEHUE OT BBIHECEHUS MO pe3yJibTaTaM ONEepaTUBHOU MPOBEPKHU
KOHKPETHOTO pelieHuss B cooTBeTcTBUM ¢ TpedboBanusmu YIIK PCOCP
(moctaHoOBIEHUS 0 BO30YKJICHUH YTOJIOBHOTO Jieia 0o 00 0TKa3e B 3TOM); OTKa3
B TIPEIOCTAaBICHUU CBEJACHHM O TMOJyYeHHOWM O Hed wuHbopMaluu B XOJe
MPOBEJEHHUS ONEPATHUBHO - PO3BICKHBIX MeponpusTuil. [lonaras,, 4to yka3aHHbIE
JIEUCTBUSI OPraHOB JIO3HAHHSI COBEPIICHBI B CBSI3M C NyOJIUKalMed B rasere
"Komcomonbckast mpaBna" ee KpUTHYECKUX CcTaTed o jedarenbHocTH YBJL
Bonrorpanckori obnmactu, M.I'. UepHoBa mpocuiia cyn NMpU3HATh ATU ACHUCTBUS
HE3aKOHHBIMH W 0053aTh OPraHbl JO3HAHUS MPEJOCTABUTH €l B YCTAHOBJICHHBIX
3aKOHOM IIpejesiax HH(POpPMAIMIO, MOJYYEHHYI0O O HEW B XO0JA€ MpOBEACHUS
OTIEPATUBHO - PO3BICKHBIX MEPOTIPUSITHH.

Bonarorpanckuii  obnactHoi cyd, paccMmoTrpeB kanody W.I. UYepHoBoi,
YCTaHOBWJI, YTO (DaKThl 3aBE/ICHUS B OTHOLIEHUHU HEE Jie]a ONEePaTUBHOTO y4yeTa U
MPOBEJICHHUSI OTIEPATUBHO - PO3BICKHBIX MEPONPUITHI UMeIH MecTo. Bmecrte ¢ Tem
[IPU3HAaB, YTO B COOTBETCTBUM C YaCTAMU BTOPOM M TPETBEU CTaThu S
denepanpHoro 3akoHa "OO omepaTUBHO - pO3bICKHOW nesrenbHOCTH" U.T.
UepHoBa Oblyia BIpaBe 00KaJIOBaTh B CyJ JACHCTBUS OPTaHOB, OCYIIECTBIISFOIITNX
OTIEPATUBHO - PO3BICKHYIO JIEATEILHOCTh, U HCTPEOOBATh OT HHUX CBEACHHS O
MOJIYYCHHOW O HedW uHpopManuu B Tpeaesax, JOMYyCKaeMbIX TPeOOBAHHUSIMHU
KOHCOUPAIMM U HCKIIOYAIONIMX BO3MOKHOCThH pa3riallleHus ToCydapCTBEHHOU
TalHbI, CyJl TIOCUMTAJ, YTO JaHHBIC CBEACHUS, OyIy4dH Pe3yJIbTaTOM OIEPATUBHO -
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PO3BICKHOM  AEATEIBbHOCTH, OTHECEHbl K TOCYAAapCTBEHHOW TaWHE W,
cle0BaTeIbHO, HE MOTYT ObITh npenoctaBieHbl U.I'. UepHosoii. [loaTomy oTkas
pykoBoactBa YBJI Bousrorpanckoit o6nactu mnpenoctaButh M.I'. UYepHOBOM
pe3yJabTaTbl MPOBOAUMBIX B OTHOIICHHMM HEE OMNEPATUBHO - PO3BICKHBIX
MEpOTIPUATUNA CYJl MPU3HAT OOOCHOBAHHBIM, a CaMO NPOBEJICHUE OINEPATUBHO -
PO3BICKHBIX MEPONPUITHI - COOTBETCTBYIOIIMM TpeOoBanusaMm DenepanbHOro
3akoHa "OO ornepaTuBHO - PO3BICKHOU JEATEIIBHOCTH" W, UCXOJSI U3 ATOTO, CBOUM
pemenueM ot 21 Hos0ps 1996 rona B yIOBIETBOPEHUHU KAJIOOBI 3assBUTEIHHUIIBI
OTKa3aJl.

Omnpenenennem CyneOHON KOJUIETHMH IO TPaXXAaHCKUM jelaM BepxoBHOro
Cyna Poccuiickoii @enepannu ot 23 stuBaps 1997 roga pemenue Bonrorpaackoro
00J1aCTHOTO CyJia OBIJI0O OTMEHEHO B KaCCAIlMOHHOM MOpPsIKE KaKk HeOOOCHOBAHHOE
U He3akoHHoe, a Jneno mo xamodbe W.I'. YepHOBOIl HampaBiIeHO Ha HOBOE
paccMOTpEHHE CYJIOM I[€pBOM HMHCTAaHLUWUH, T[OCKOJIbKY, KaK YyKa3aHO B
onpeneneHuy, Bonrorpaackuii o0gacTHOM Cyd HE BBICKazal CYXIEHUS 00
o0ocHOBaHHOCTU 3aBeieHUs] B oTHomeHuu W.I'. UepHoBOil nena omepaTUBHOTO
ydeTa U MPOJOJKEHHS MPOBEJACHUS B OTHOUIEHUU HEE ONEPATUBHO - PO3BICKHBIX
MEpONPUATUNA, HE Jal OLEHKM B MPEAYCMOTPEHHBIX 3aKOHOM TIpejaeliax
MPE/ICTABICHHBIM ONEPATUBHO - CIYy)KEOHBIM JoKymMeHTam. M3 ompenenenus
Bepxosnoro Cyna Poccuiickoit @eaepanuu cinenyet, uro B gene W.I'. UepHoBoi
ObUTM HapyIIeHBl WM HEMPaBWIBHO MpPUMEHEHBI HOpMBI ctated 5, 9, 10 u 12
denepanbHOro 3axkoHa "O0 OnepaTuBHO - PO3BICKHOM JAEATEILHOCTH" .

2. B xkano0e ocnapuBaeTcss KOHCTUTYIIMOHHOCTD TOJIOKEHUM, COJIePIKAITUXCS
B 4acTSAX BTOpOH, TpeThbed W uyerBepTod ctaThu 5 DenepanbHoro 3akoHa "OO
ONEPAaTUBHO - PO3BICKHOM AesATeNbHOCTU'. [l0 MHEHHIO 3asiBUTEIBHUIIBI,
OTCYTCTBUE B HHUX HOPM, OOS3BIBAIOIIMX TOCYJIApCTBEHHBIE OpPraHbl COOOIIATH
Ity o (hakTe 3aBeIeHHs] B OTHOIIIEHUH HETO Jiejia ONepaTUBHOTO yueTa, HapyIaeT
KOHCTUTYLIMOHHOE NpPaBO Ha CyAeOHYIO 3allUTy WU MPEnsSTCTBYET NIOCTYNy K
npasocyauro. Kpome Toro, mpenocraBiieHHE JIMIYy B IOPSAAKE YacTU TPETbEU
CTaThH 5 MpaBa UCTPEOOBATH CBEJCHUS O MOJIYYCHHONU 0 HEM MH(OpMAIUU JIHIIb B
npenenax, JIOMyCKaeMbIX TPEOOBAHHMSAMHU KOHCIUpAIMU M MCKIIOYAIOIINUX
BO3MOXXHOCTh  pa3rjlallieHus] TOCYJIapCTBEHHOM  TailHbl, KaK  IOJIaraer
3asIBUTEIBHUIA, CO3JAET TMOYBY IS 3J0YNOTPEOJCHUM W TEM CamMbIM JIMIIAET
rpa’kJaHuHA BO3MOXXHOCTH BBISICHUTBH, HApYLIEHBI JIM €ro MpaBa, U 00>KaJloBaTh
COOTBETCTBYIOIME PEIICHUS U AEUCTBHS TOJKHOCTHBIX JIUILI.

Mexay TeM OIepaTMBHO - pO3BICKHAA JAEATEIbHOCTh, IPaBOMEPHOCTH
KOTOpOM 3asBUTEIBHULIEH HE OClapuBaeTcid, OOBEKTHBHO HEBO3MOXHA 0€3
3HAUYUTENBHON CTENEHU CEeKpeTHOCTH. [Ipexkzie Bcero 3To Kacaercsi CBEACHUU O
JUIAX, Y4YacTBYIOIIMX B HeH MM crnocoOcTByrommx ei. OcylecTBieHue
HETJIACHBIX OTIEPATUBHO - PO3BICKHBIX MEPOTPUITHIA C COOIIOJIEHUEM TpeOOBaHUMN
KOHCIIMPALlMU U 3aCEKPEUMBAaHUE CBEJICHUIN B 00JIACTU ONEPATUBHO - PO3BICKHOMN
JeATEeILHOCTH caMO O cebe He HapyllaeT MpaB YeJOBEKa M TpaKJaHWHA (CM.
nanee myHKT 3). I[Ipu 3TOM Opras, OCyIIECTBIISIFOLIMI ONEPATUBHO - PO3BICKHYIO
NeATEIbHOCTD, JOJKEH TMPOBEPHUTH IMOCTYMAOIIYI0 K HeMy HH(POpMAIMIO U B
Cllyyae, €CIu OHa SBJAETCS 3aBEIOMO JIOKHOM, NPUHATH COOTBETCTBYIOLIHE
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3aKOHHBIE MEPBI K YYACTHUKY OIIEPATUBHO - PO3BICKHBIX JEHCTBUM.
Yacte BTOpass cratbu 5 paccmarpuBaemMoro @enepajapbHOro 3aKoHa
IIPEAOCTABIIACT JIMILY, JaXX€ €CIU OHO TOJIBKO I10JIaraeT, 4TO JEHCTBUSA OpPraHOB,

OCYHICCTBILIIOINUX  OIICPATUBHO - PO3BICKHYIO JOCATCIIBHOCTL, IIPHUBCIIM K
HapyoICHUIO Cro IIpaB H CBO6OI{, IIpaBo 00’KaJloBaTh dJTHU IIGI\(JICTBI/IH B
BBIHIGCTO}IHII/II‘/JI opras, OCYHIGCTBJISII-OHII/Iﬁ OIICPATUBHO - PO3BICKHYTO

JEATEIbHOCTD, MPOKYpOpy WK B cyA. [Io cMbICTy 4acTh TpETheW 3TOM K€ CTAThU
BO B3aMMOCBS3U cO crTathsimMu 2 u 10, mpW HEMOATBEPKICHUU JAaHHBIX,
IPELYCMOTPEHHBIX NOAMYHKTOM | ©yHKTa 2 4YacTH NEepBOA CTaTbu 7 W,
CJIEIOBATEIbHO, NP OTCYTCTBHHM OCHOBAaHUU ISl BO30YKJIEHUS YTOJOBHOIO JieJia
ONEPATUBHO - PO3BICKHBIE MEPOIPUATHS MMOJICKAT MPEKPALICHHUIO, YTO MTO3BOJISET
MPOBEPSEMOMY JIMILY B MOPSJIKE YACTU TPEThEHl CTaThu 5 UCTpeOOBATh CBEACHUS O
MOJTy4YE€HHOM 0 HeM MH(]opMalmHy, a B cliydae OTKasza - 00XKalloBaTh €ro B Cy[; IpU
’TOM B TMPOIECCE PACCMOTPEHHsS Jiea B Cyle OOs3aHHOCTh JIOKAa3bIBaTh
00OCHOBaHHOCTh TaKOTO OTKa3a BO3JIaraeTcsi Ha COOTBETCTBYIOIIMI Opras,
OCYIIECTBIISIONIUN OMIEPATUBHO - PO3BICKHYIO IESITENIBHOCT. TOT ke opraH o0s3aH
MPENOCTABUTh CYJbE MO €ro TPEOOBAHUIO OMEPATUBHO - CIIY>KEOHbBIE JOKYMEHTHI,
coJiepkaiiyue HHOOPMAIUIO O 3aMpPOIICHHBIX JIUIIOM CBEACHUSX, 32 UCKIIIOUEHUEM
CBEJICHUW O JIMLAX, BHEAPEHHBIX B OPraHU30BAHHbBIC IPECTYNHBIE TPYINIBI, O
IITaTHBIX HEIJIACHBIX COTPYIHHUKAX OPTraHOB, OCYILIECTBIIOLIUX OINEPATUBHO -
PO3BICKHYIO JI€ATEIbHOCTh, U O JIMIaX, OKAa3bIBAIOIIUX MM COJEHCTBHE (YacTh
YyeTBepTas CTaThu ).

B cnyuae npusHaHus HEOOOCHOBAHHBIM PEIICHUS OpraHa, OCYIIECTBISIONIETO
OMEPATUBHO - PO3BICKHYIO JESATEIBbHOCTh, 00 OTKa3e B MPEAOCTABICHUU
HEOOXOJIMMBIX CBEJICHUM 3asBUTEIIO CYIbS B COOTBETCTBUM C YaCThIO IISITOU
CTaTbu 5 MOXeT 00s3aTb €ro MpeJOoCTaBUTh 3asIBUTENIIO  CBEICHMUS,
MPENYCMOTPEHHBIE YACThIO TPEThEU JTAHHOW CTaThH. VICKIIFOUEHWS B OTHOUICHUH
MIPEIOCTABISEMBIX CyIbE CBEICHUM, IEPEUNCIIEHHBIE B YACTH YETBEPTOU CTATHU 3,
HE MOTYT IIPEMSTCTBOBATh €My IPHUHSTH 3aKOHHOE M CIIPABEIJIMBOE PEIIECHUE, B
TOM YHCJIE II0 BOCCTAaHOBJICHUIO HApYIIEHHBIX IPaB M 3aKOHHBIX HHTEPECOB,
BO3MEIIICHUIO TPUYMHEHHOTO BpeAa, Kak TOro TPeOYIOT TMOJOXKEHUs YacTen
BOCbMOU U JIEBATOU 3TOU K€ CTATHHU.

ITockonpKy 3asiBUTENBHHULIA BOCIOJIB30BAIACH MPEIOCTABICHHON €M CTaThbeu
5, B TOM 4YHUCJ€ €€ YacTSIMH BTOPOHM U TPETbEW, BO3MOKHOCTBIO 00KajoBaTh
JICVCTBHS OPTraHOB, OCYIIECTBIISIIOIINX OMEPATUBHO - PO3BICKHYIO JEITEIbHOCTD, U
nojydwia npaBoByr 3amuty y BepxoBHoro Cyaa Poccuiickorn @enepauuu, ee
npaBa, TapaHTUpPOBaHHbIE cTaTheil 46 (YacThb 2), paBHO KaK M APYTHMMH CTaThsIMU
Koncturyuuun Poccuiickoit denepanyu, oCriapuBaeMbIMU MOJI0KEHUSIMU CTaTbU 5
OdenepanbHOro 3akoHa "OO oOmepaTMBHO - PO3BICKHOW JEATEIbHOCTH" HE
HApYLIAKOTCA.

DTO OTHOCUTCS W K npumeHsBiuMcs B aene M.I'. UepHoBoil 10 BBeJEHUS B
neiicteue PenepanbHoro 3akoHa ot 12 asrycra 1995 roma "OO omepaTtuBHO -
PO3BICKHOM  JIeSTeNIbHOCTU" TOJOXKEeHUsIM cTaTb S5 3akoHa Poccuiickoit
®denepanuu ot 13 mapta 1992 roga "OO6 onepaTUBHO - PO3BICKHOM IEATEILHOCTH B
Poccuiickoit ®enepanuu’, KOTOpPblE C HEKOTOPHIMH  JOMOJHEHUSIMU U


consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa7J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa4J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2913FEa0J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2812FEa3J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2914FEa6J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa4J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa5J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEaAJ
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa5J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2911FEa6J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2911FEa6J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2911FEa7J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa7J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa4J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE494F2a9J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa0J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068F0a7J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7117C5B2B5299385871B7C1AA3F404050A28C83FFE7F9aCJ

YTOUYHEHUSIMH BOCIIPOM3BEJEHBI B OCHapUBAEMbIX 3aSBUTEIBHULICH MOJIOKEHUSIIX
cTaThi 5 HazBaHHOTO DeepanbHOro 3akoHa. Kpome Toro, k MOMEHTY oOpalieHus
3asiBuTenbHUIBI B KoHcTutynmonneli Cyn Poccuiickoit @enepaiuy yKka3aHHbBIC
MOJIOKEHUS YTPATUIINA CHITY.

3. B xanobe ocnapuBaeTcsi KOHCTUTYIIMOHHOCTh YacTed MEpBOM, TpeThe u
yeTBepTor ctatbu 12 DenepanbHoro 3akoHa "OO oOMNEpaTHBHO - PO3BICKHOU
JEeSITENLHOCTH .

N3 nonoxeHus 4acTh NEpPBOM CTAThbU 12, COTIIaCHO KOTOPOMY CBEIECHHS O
pe3yapTarax  ONEpaTMBHO -  PO3BICKHOM  AEATEIBHOCTH  COCTABJISIOT
rOCyJapCTBEHHYIO TaifHy, BO B3aMMOCBSI3H C MOJOKEHUsAMH cTaret 2, 5, 6, 7 u 10
paccmatpuBaeMoro denepanpbHOro 3aKoHA M cTatei 2, 5 (myHKT 4), 6 u 7 3akoHa
Poccuiickoit ®enepanun ot 21 urong 1993 roxa "O rocynapctBeHHO# TaiiHe" (C
U3MEHEHUsIMU OT 6 okTa0ps 1997 roga) cieayer, 4To 3TO CBEACHUS, MOTYUCHHbBIC
B CBS3U C TMPEAYCMOTPEHHBIMU 3aKOHOM OCHOBAHUSIMU [JII TPOBEACHUS
ONEPATUBHO - PO3BICKHBIX MEPOIPHUATHI, B TOM YHCJIE JAaHHbIE O IPU3HAKAX
MOATOTaBJIMBAEMOr0, COBEPIIAEMOTO WM COBEPILIEHHOTO MPECTYIUICHUS, a TaKkKe
O IIMIaX, €ro MOATrOTABJIMBAIOIINX, COBEPIIAIONIMX WJIM COBEPUIMBILIHUX,
MOJIYYEHHBIE OIEPATUBHO - PO3BICKHBIM IIyTEM B paMKaX KOHKPETHOIO Jelia
OMEpPAaTUBHOTO ydeTa W 3a(UKCUPOBAaHHBIE B ONEPATHUBHO - CIY>KEOHBIX
MaTepHuaiax; HampoTUB, CBEJACHUS O ¢aKTax HapyIICHUS MpaB U cBOOO YEIOBEKa
U TpaXJaHWHA, O (paKkTax HaApyIICHHs 3aKOHHOCTH OpraHaMHu TOCyAapCTBEHHOMN
BJJaCTU M UX JOJDKHOCTHBIMU JIMIIAMU HE TOJJIEKAT OTHECEHUI0 K
rOCyapCTBEHHOM TAHE U 3aCEKPEUMBAHUIO.

CiiemoBarenbHO, HE MOMJIEKAT 3aCEKPEUYMBAHMIO U CBEICHHS O HApYyLICHUH
npas M.I'. YepHoBOW IIpM 3aBEACHUM JelNa ONEPAaTUBHOIO YyYe€Ta W IpHU
MPOBEJCHUA B OTHOIICHWU HEE OINEPATUBHO - PO3BICKHBIX MEPONPUSITHUH.
[TonoGHBIEC CBEICHMS, €CITM OHU UMENIM MECTO, OHA BIPaBe UCTPEOOBAThH OT OpraHa,
OCYILECTBJISIFOILIETO ONEPATUBHO - PO3BICKHYIO JIESITEIBHOCTD, @ B ClIy4ae OTKasa -
00>asoBaTh €ro B CyJcOHOM mopsiike (CM. BbIlie myHKT 2). CtaThs 12 HE MOXKET
CIIy’)KUThb OCHOBaHMEM M i1 OTKa3a JIMIy B BO3MOYKHOCTH O3HAKOMIICHHS C
MOJIYYEHHBIMH B  pE3yJIbTaT€ ONEPAaTUBHO - PO3BICKHOW AESATEIbHOCTH
CBEJICHUSIMU, HEMOCPE/ICTBEHHO 3aTParvBalOlMMU €ro MpaBa U CBOOOJBI, HO HE
OTHOCSIIIIUMUCS K BBIMOJHEHHUIO 331a4 OMEPATUBHO - PO3BICKHOU NESITEIbHOCTU U
HE CBSI3aHHBIMU C TIPEAYCMOTPEHHBIMH paccMarpuBaeMbiM  DenepaabHbIM
3aKOHOM OCHOBAHUSIMU JJIsl IPOBEACHUS ONIEPATUBHO - PO3BICKHBIX MEPOIPUSTUH.

OcnapuBaeMbIMH HOpMaMHU CTaTbu 12, B CHIIy KOTOPBIX JIUIO MO CyJeOHOMY
PELICHUI0 MOXKET TOJYyYUTh HE BCIO COOpaHHYIO O HeM HH(pOpMalHio, IpaBa U
CBOOOJIbI, MPEAYyCMOTpPEHHbIE cTaTbsimu 22, 23, 24, 25, 45 u 46 KoHcTuTyuu
Poccuiickon ®enepanuu, He HAPYLIAKOTCS, IIOCKOJBKY Yy TpaXKIaHWHA HET
KOHCTUTYITMOHHOTO MpaBa Ha HCTpeOOBaHUE BCEl COOpaHHOM O HEeM MH(OPMAIIUH,
€CIM  3TO OCYHIECTBISIETCST C  coOmogeHueM TpeboBanuii  KoHctutyrum
Poccuiickoit @enepauyu U B pamkax 3akoHa. (CrenoBaTelbHO, 4acTh MEpBas
ctaTbid 12 BO B3aMMOCBSI3UM CO CTaTbel 5 paccmarpuBaemoro denepanbHOTO
3aKOHAa HE HapyllaeT MNpaB 3asBUTEIbHUIIBI, B TOM YHKCJIE TapaHTHPOBAHHBIX
ykazaHHbIMH cTaTbsiMu Konctutynuu Poccuiickor ®denepauuu, U HE SBISETCS


consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa0J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2813FEa1J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2813FEa7J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7177F512107CE3A0924B9C4A26F08501EE78182FFE59D28F1a1J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2813FEa1J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2913FEa0J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa0J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2911FEa5J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2914FEa2J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2812FEa3J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147853290CC067032CE0C8A068070F09E0C88EFEE59C2913FEa3J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147853290CC067032CE0C8A068070F09E0C88EFEE59C291AFEa3J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147853290CC067032CE0C8A068070F09E0C88EFEE59C291BFEa1J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147853290CC067032CE0C8A068070F09E0C88EFEE59C291BFEaBJ
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2813FEa0J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2813FEa0J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE595F2a8J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE595F2aDJ
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE595F2aEJ
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE49CF2a9J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE49BF2aCJ
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE49BF2a1J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2813FEa1J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa0J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE595F2a8J

MPENSATCTBUEM MJIsI UX CYACOHOW 3alUThl OT T€X BO3MOXKHBIX HAPYIIECHUW TMPHU
OCYILECTBJICHUU OINEPATUBHO - PO3BICKHBIX MEPOIPHUATHI, B CBS3U C KOTOPBIMHU
N.I". YepHoBa obpatuiiach B Cy1 0OIICH IOPUCIUKITUH.

He HapymiaioTcsi KOHCTUTYIIMOHHBIE TTpaBa U CBOOOIbI 3asIBUTEIBHUIIBI, B TOM
YuCJIe MPAaBO HAa 00KaJIOBAHKUE U CYIEOHYIO 3aIIUTY, U YaCThIO TPEThel cTaThu 12,
COrJIaCHO KOTOpOM Cy[eOHOE pelieHWe Ha MpaBO NPOBEJCHUS OINEPaTUBHO -
PO3BICKHOTO MEPOIPUATHS U MATEPHUAIIbl, MOCITYKUBIIME OCHOBAHHEM ISl €rO
NPUHATHS, XPAHATCA TOJBKO B OpraHax, OCYIIECTBISIONIMX OMNEPATUBHO -
PO3BICKHYIO ACATEIBHOCTh. J[aHHOE CymeOHOe peleHue He MOXKET OBITh B ITOU
cTaanu 00KaJOBaHO JIMIIOM, B OTHOIICHWH KOTOPOTO OHO BBIHECEHO, MOCKOIBKY
OMEPATUBHO - PO3BICKHBICE MEPOMPUSATUS HOCSAT HEINIACHBIM Xapaktep. Eciu xe
JUIly CTaj0 M3BECTHO 00 HX MPOBEICHHUM, TO OHO BIIPaBE B MOPSIKE CTATbU 3
paccmatpuBaeMoro denepanbHOTO 3aKOHAa O00XKaJloBaTh JEHCTBUSL OPraHoOB,
OCYUIIECTBJISIONIMX ONEPATUBHO - PO3BICKHYIO JI€ATE€IbHOCTh, OOOCHOBAHHOCTh
3aBEJICHUS Jejla ONEPaTUBHOIO ydeTa W MPOBEACHUE OINEPATUBHO - PO3BICKHBIX
MEpONPUATUNA, B TOM YHUCJIE U TEX, KOTOPHIE OCYILIECTBIISIIOTCS C CAHKIMHU CYJa.
Nmenno 310 moareepsknaaercs omnpeneiienrnem BepxoBHoro Cyna Poccuiickoi
®deneparuu o xanode M.I'. YUepnosoii. CiieioBaTelbHO, YaCTh TPEThs CTaThbu 12
HE TPEIATCTBYET M OCYIIECTBICHHUIO MPABOCYAUS IPU PACCMOTPEHUM €I,
CBSI3aHHBIX C COOJIIOJICHHEM TIpaB M CBOOO| YeJIOBEKa U TpakAaHMHA B IpoIlecce
ONEPATHUBHO - PO3BICKHOMN AEATEIILHOCTH.

Yacte uerBepras crtathu 12 ®enepanbHoro 3akoHa "OO omepaTuBHO -
PO3BICKHOM JeATEeNbHOCTU" OmpeaesieT KPyr OpraHoB M JIOJDKHOCTHBIX JIHII,
KOTOPBIM MOKHO TMPEJCTaBIATh (T.€. OHU BIpaBe TOJIy4aTh) MaTepHUabl,
OTPAXKAIOIIUE PE3YJIbTATHI ONMEPATUBHO - PO3BICKHOW JESATEIBHOCTH, B MOPAJKE U
Clyyasix, YCTaHOBJIEHHBIX JaHHbIM @DenepanbHbiM 3akoHOM. OcnapuBaemas
HOpMa, KOTOPYIO CIIElyE€T paccMaTpuBaTh BO B3aUMOCBSI3U C APYTUMH €ro
HOpPMAaMH, PETYJHUPYIONMMU TIpaBa U OOS3aHHOCTH OPTaHOB, OCYIIECTBIISIOIINX
ONEPATUBHO - PO3BICKHYIO JAESTEIBbHOCTD, a TAKKE MIPOKYPATYphI U CyAa, HE MOKET
CIIy’)KUThb OCHOBAaHHMEM Il OTKa3a MPEAOCTaBUTh Cydy MaTepuajbl B MOPSJIKE
CTaTbU 5 Ha3BaHHOI'O ®denepanbHOTO  3aKOHA W, CJICeIOBATEJILHO,
KOHCTUTYLHOHHBIE TTpaBa M.I'. UepHOBOM €10 HE HapyIIAKOTCA.

Bepxoubiii Cyn Poccuiickoit ®denepanyii HE COTJIACHIICA C PELICHUEM
Bonrorpaackoro o01acTHOrO Cyja, MOCYUTABIIET0 OOOCHOBAaHHBIM OTKa3 YBJ|
Bonrorpasnckoii o61actu npegoctaButh M.I'. UepHOBOI moydeHHBIE B pe3yIbTaTe
OTIEPATUBHO - PO3BICKHOW JEATENbHOCTU CBEICHHUS O HEW, KaK OTHOCAIIHUECS K
roCyJapCTBEHHOW TailHe, W OTMEHWJI ATO PEIICHHUE KaK HEOOOCHOBAaHHOE W
He3akoHHOe. U3 omnpenenenus BepxoBHoro Cypa Poccuiickoit ®denepauuu
BBITEKAET, YTO CyJ NEpBOM MHCTAHIMM JOJKEH Obul 3aTpeboBaTh (a opra,
OCYIIECTBIISIONIUN OMEPATUBHO - PO3BICKHYIO JESATEIHHOCTh, B TOM CiIydae ObLI
00s13aH TIPEACTaBUTh Cy/y) HEOOXOAMMBIC OMEPATUBHO - CIY>KEOHBIC JOKYMEHTHI
HE TOJBKO JUIsl BBISICHEHWS OOOCHOBAHHOCTH M 3aKOHHOCTH 3aBEJCHUS Jiefia
ONEPATUBHOIO YYETa U NPOBEACHUS OMEPATUBHO - PO3BICKHBIX MEPONPUAITUI, HO U
JUIsS pELIeHUsT BOIpOca O TOM, Kakue KOHKpeTHO cBeaeHus o M.I'. UepHosoi,
MOJIYYCHHBIC B PE3yJIbTaTe OMEPATUBHO - PO3BICKHOM NEATEILHOCTH, MOTYT OBIThH
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eil MmpenocTaBleHbl B COOTBETCTBHHM CO CTaThsiMu 5 u 12 paccmaTpuBaemMoro
denepabHOrO 3aKOHa.

Takum oGpazoMm, npaBa u cBoOoAsl N.I'. UepHOBOI HapyllleHbl HE cTaTbhel 12
®enepanbHoro 3akoHa "OO omnepaTUBHO - PO3BICKHOM JAesTenbHOCTU", a
HEIMPAaBUIbHBIM €€ IPUMEHECHHUEM.

4. Kak ykaspiBaeTcsi B JKajobe, MyHKT 6 dYacTd TIepBOM CTaThu 6
®enepanpHoro 3akoHa "OO omepaTMBHO - PO3BICKHOM  JEATEIbLHOCTH",
IpeIyCMaTpUBAIOIINNA HAOIIOJEHUE KaK OJHO M3 ONEPATUBHO - PO3BICKHBIX
MEPOMPHUITHIA, MPOTUBOPEUUT cTaThaM 23, 24 u 25 Koncruryuuu Poccuiickoii
®enepauun. [lo MHEHHIO 3aABUTENBHMIIBI, TPH COBPEMEHHOM YPOBHE Pa3BUTHS
TEXHUKHU HAOIIOACHHE 32 TEM, UTO MPOUCXOAUT B XKIIUIIE TPaKIaHIHA, BIIOTH JI0
€ro HMHTHUMHOW JKM3HU, BO3MOXXKHO W 0€3 NIPOHHMKHOBEHHS B IIOMEIICHHE;
bakTUYeCKu Takoe HaOIIOJICHHE PABHO3HAYHO NMPOHUKHOBEHUIO B JKUJIMILE, YTO
ABJISIETCS HE3aKOHHBIM BTOPKEHHUEM B YACTHYKO U3Hb U OJHOBPEMEHHO -
HapylIeHUEM [IPaBa HA HEIPUKOCHOBEHHOCTb JKHJIMIIIA.

B yactu mepBoil crathbum 6 IUIIb NEPEUYUCHSAIOTCS BUIbI OINEPATUBHO -
PO3BICKHBIX MEpPONPHUATHH, HO HE OIPEACIAIOTCS NOPANOK M YCIOBHUS UX
nposeneHns. OCyHIECTBICHUE ONEPATUBHO - PO3BICKHBIX MEPONPHUATHI, B TOM
yycie HaONIOJEHUs, BO3MOXHO JIMIIb B LEIAX BBINOJHEHUS  3ajad,
IIPENYCMOTPEHHBIX CTaThell 2 paccMarpuBaeMoro denepaibHOro 3aKoHa, W MpHU
HAJIMYMM OCHOBAHWM, YyKa3aHHBIX B €ro crarbe 7. CrenoBaTeiabHO, TaHHBIN
@denepanbHblii 3aKOH HE JOMYyCKaeT cOopa, XpaHEHHUs, HWCIOJIb30BAHUS H
pacnpocTpaHeHus: UHGOPMAIMK O YaCTHOW KU3HH MPOBEPSEMOTO JIMIA, €CIU 3TO
HE CBSA3aHO C BBIIBICHHUEM, MPEAYNPEKICHUEM, MPECEYECHUEM M PACKPBITUEM
NPECTYIUIEHUH, a TakKe BBISABICEHUEM W  YCTAHOBJIEHHEM  JIMI, HUX
MOATOTABIMBAIOIINX, COBEPUIAIOIIMX WM COBEPIUMBIINX, U APYTUMH 3aKOHHBIMU
3aJlayaMyd M OCHOBAHHUSIMU OIIEPAaTUBHO - PO3BICKHOW aAesTenbHOCTU. [Ipn 3TOM
COIJIaCHO a03ally YeTBEPTOMY YaCTU CEIbMOM CTaTbU 5 opraHam (JOIKHOCTHBIM
JUUAM), OCYLIECTBISIFOIIMM  ONEPATHBHO -  PO3BICKHYIO  JE€ATEIbHOCTD,
3aMpenaeTcs pasriamarbk CBEICHHsI, KOTOPbIE 3aTParuBat0T HEMPUKOCHOBEHHOCTh
YaCTHOW KU3HH, JTUYHYIO U CEeMEHHYIO TaifHy, 4eCTh M 0Opoe MMS TpaxKaaH |
KOTOPBIE CTAJIM MU3BECTHBIMU B MPOLECCE MPOBEAECHUS ONEPATUBHO - PO3BICKHBIX
MeponpusTHii, ©0e3  corjacusi TpakJaH, 3a HCKIIOYEHUEM  CIIy4yaes,
PEAyCMOTPEHHBIX (hellepalbHbIMU 3aKOHAaMHM (B JAHHOM CIlydyae €clii OHHU
OTHOCATCA K MPECTYITHOMY JESHUIO).

Kpome Ttoro, ocmapuBaeMoe MOJOKEHUE YaCTH INEPBOM CTaTbu 6 Clemyer
paccMaTpuBaTh B €IMHCTBE C MPEANUCAHUEM YacCTH BTOPOW CTaTbU 8 O TOM, YTO
MIPOBEICHUE ONEPATHUBHO - PO3BICKHBIX MEPONPHUATHH, KOTOPbIE OTrPaHUYMBAIOT
KOHCTUTYIIMOHHOE MpaBO TpaxJaH Ha HENPUKOCHOBEHHOCTb KHWIIMIIA,
JIOTTYCKAeTCsl Ha OCHOBAHHMM CyIE€OHOTO pEIIeHUs W MPU HAIMYUU UHPOpMAILUHU O
IpU3HAKaX  MOJArOTaBIMBAEMOr0,  COBEPIIAEMOIO0  WJIH  COBEPIIEHHOTO
IPOTUBOIIPABHOIO JESHUS, [0 KOTOPOMY HPOW3BOJACTBO NPENBAPUTEIBHOIO
CIIEICTBUSl 0053aTeIbHO; O JHIAX, MOJArOTaBIMBAIOIIMX, COBEPILAIOIIUX HWIIH
COBEPIIMBIIMX MPOTUBONPABHOE JE€AHHWE, IO KOTOPOMY  IPOU3BOJCTBO
IpEeIBAPUTENLHOTO CIEACTBUS 00s3aTENIbHO; O COOBITUAX WJIH JCHCTBUSIX,
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CO3MJAIOIINX  YIpo3y TOCYJApPCTBEHHOM, BOCHHOM, JKOHOMHYECKOW  WJIH
sKoJIoTHYeCcKOl O6e3onacHoctu Poccuiickoii denepanum.

Kak cnegyer w3 wacTtu BTOpOM cTaThu 8§, NpH TPOBEICHUU JIHOOBIX
ONEPAaTUBHO - PO3BICKHBIX MEPONPUATHM, B TOM 4YHCIE HaOIIOJCHUS,
KOHCTUTYIIMOHHOE MPABO TPaKJaHWHA HAa HEMPUKOCHOBEHHOCTh KUJIUIIA HE
MOXET OBbITh OrpaHUYEHO 0€3 CyJeOHOro pEIICHHUS, T.€. HENb3sl MPOHUKATH B
KUJIMIIE HMHAY€ KaK Ha OCHOBAaHUU CYyJIeOHOTO pEIICHUS; MPOBEICHUE TaKHX
OMEPATUBHO - PO3BICKHBIX MEPONPHUATHII BO3MOXXHO TOJIBKO IO OCHOBaHHUSIM,
MPEAyCMOTPEHHBIM JAaHHOW HOPMOM, U IPUTOM B CBSI3M JIMUIIL C TAKUM JICTHUEM,
10 KOTOPOMY MTPOU3BOJICTBO MPEABAPUTEIBHOTO CIEACTBUS 0053aTEIBHO.

Takum 00pa3oM, TMOJOXKEHWEM IIyHKTa 6 dYacTh NEepBOM cTaThbu 6
®denepanpHoro 3akoHa "OO omepaTMBHO - PO3BICKHOW JEATEIHLHOCTH" BO
B3aMMOCBSI3M C JPYTUMH TOJIOKEHUSAMH Ha3BaHHOro ®DenepaibHOrO 3aKoHa
KOHCTUTYIIMOHHBIE TpaBa 1 cBo0o bl U.I'. UepHOBOIA, B TOM YHCIe 3aKpETIeHHbIE
cratbsiMu 23, 24 u 25 Koncturymuu Poccuiickoit @enepaiinu, He HApYyIIAIOTCS.

5. IllognynktoM | myHkTa 2 4acTu mepBoil ctaTbu 7 DenepanbHOTO 3aKOHA
"OO0 omepaTUBHO - PO3BICKHOM NEATENBHOCTH" MPEAYCMOTPEHO, YTO OJIHUM U3
OCHOBAHUW [JIs1 TIPOBEJECHHUS ONEPATUBHO - PO3BICKHBIX MEPOIPHUATHI SBISIOTCS
CTaBILIME€ W3BECTHBIMU OpPraHaM, OCYIIECTBIISIIOIIMM OIEPATUBHO - PO3BICKHYIO
JIEATEIIbHOCTh, CBEJICHUSI O MPU3HAKAX MOATOTaBIMBAEMOI0, COBEPIIAEMOTO WIIU
COBEPIICHHOTO  MPOTHUBONPABHOTO  JEAHUS, a TaKkKe O JHIAaX, €ro
MOATOTaBJIMBAIOIINX, COBEPIIAIONINX WM COBEPIIUBIINX, €CJIU HET JIOCTATOYHBIX
JAHHBIX JUIsl pPELIEHUs1 BOIpoca O BO30YKJIEHUU YrojoBHOro aena. Ilo mHeHuto
3asBUTEJIbHUIIBI, JIAHHOE TMIOJIOKEHUE TI03BOJIIET MPOBOJAUTH OINEPATUBHO -
PO3BICKHBIE MEPONPUSITHUS 110 AJIMUHUCTPATUBHBIM U UHBIM MPABOHAPYILICHUSIM, HE
SIBJISTIOIIUMCST YTOJIOBHO HAKa3yeMbIMU JESHUSIMU, "TIO KAKOMY yTOJIHO TTOBOY U B
OTHOIIEHUH KaKOTO YTOJIHO TPaXJIaHUHA" U TIOTOMY IPOTUBOPEUUT CTaThsM 23, 24
u 55 (uactp 3) Koncturynuu Poccutickoii @eaepanmm.

Mexy TeM U3 OCApUBAEMOTr0 MOJIOKEHUSI BO B3aUMOCBSI3U CO CTaThAMH 1,
2, 8 (uwactp BrOpas) u 10, onpenensomuMu 1171, 3a/1a4d, OCHOBAHHS U yCIIOBHS
MPOBEJECHHUS OMEPATUBHO - PO3BICKHBIX MEPONPHUITUIH, B TOM YHUCIE CBSI3aHHBIX C
OTPAHUYCHUSIMU KOHCTUTYLMOHHBIX TpaB TpaXJaH, BBITEKAET, YTO MOJ
IPOTUBONPABHBIM  JessHUEM  paccMmarpuBaeMbli  DenepanbHbli  3aKOH
MO/IPa3yMEBAET JMIIb YTOJOBHO HAaKa3zyemoe JAesHuE, T.€. MPECTYIUIEHHE (CM.
BbIllle MyHKTHI 3 W 4). Eciim B XO[¢ NpOBEACHHS OINEPAaTHBHO - PO3BICKHOTO
MEpONPUSATUS 0OHAPYKUBAETCS, YTO PeYb UJET HE O MPECTYIUICHUHU, a 00 MHBIX
BHUJIAX ITPABOHAPYIIEHUM, TO B CHJIy CTaTbHU 2 M 4acTH 4yeTBepTou crathu 10 nemno
OMEPATUBHOIO yU€Ta MOMJICKUT MPEKPAIICHHUIO.

B ornomenun HM.I'. YepHOBOM ONEPAaTUBHO - PO3BICKHBIE MEPOIPUATHS
MPOBOAWINCH UMEHHO B CBSI3M CO CBEACHUSMH O COBEPILIAEMOM IMPECTYIUICHUU
(ctatess 162.5 YK PC®CP "HeszakoHHOe NpeAnpHHUMATEILCTBO B cdepe
TOPToOBJIH"), IO KOTOPOMY MPOU3BOACTBO MPEIBAPUTEIHHOTO CJIEACTBUS COTIACHO
cratbe 126 YIIK PCOCP ob6s3arensHo.

Takum oOpa3zom, mnoamyHkToM 1 myHKTa 2 YacTd NEepBOM cTaThbu 7
®enepanpHoro 3akoHa "OO omepaTUBHO - PO3BICKHOW  JeATEIbHOCTH"
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KOHCTUTYLHOHHBIE TTpaBa W.I". UepHOBOM HE HapyIIatOTCS.

6. B xanobe ocnapuBaeTcs KOHCTUTYIMOHHOCTb IIOJOXKEHUH cTatbu 9
®denepanbHoro 3akoHa "OO ornepaTUBHO - PO3BICKHOM JAESTENbHOCTH", COTJIACHO
KOTOPBIM BOIIPOC O pa3pelicHUd Ha OTrPAHMYECHHE KOHCTUTYLMOHHBIX IIpaB
rpaXJaH TpUA  MPOBEJCHUH  OINEPATUBHO -  PO3BICKHBIX  MEPONPUATUI
paccMaTpHUBaeTCs YIIOJIHOMOUYEHHBIM Ha TO CYAbEH €IMHOJIUYHO, & PACCMOTPEHHE
MaTe€pUaJIOB CYJIOM OCYIIECTBISETCS, KAK MPABUIIO, 10 MECTY IMPOBEAECHUS TaKHUX
MEpONPUSATANA WIM N0 MECTY HAaXOXJIEHUS OpraHa, XOJaTalCTBYIOIIETOo 00 HuXx
MpOBEJECHUU (YacTh TEpBasi); OCHOBAaHUEM JUIsl CYJE€OHOrO pENICHUs SBISIETCS
MOTHMBHPOBAaHHOE  IIOCTAHOBJIEHHE OJHOTO W3  PYKOBOJAUTENEH  Oprasa,
OCYULIECTBJISIFOLLEIO ONEPAaTUBHO - PO3BICKHYIO JIESITEIBHOCTh, a IE€pPEUYCHb
KaTEerOpuid  TakKUX  PYKOBOJMTENIEM  yCTAaHABIMBACTCA  BEIOMCTBEHHBIMU
HOPMATUBHBIMM aKTaMH (4acTh BTOpas); MO TPEOOBAHUIO CYJIbU €My MOTYT (a
3HAUUT, KaK Iojaraer 3asiBUTEIbHUIA, HE 0053aTEIbHO TOJKHBI) MPEACTABISATHCS
WHBIE MaTepHalbl, KacaloIllIHeCcs OCHOBAHWM ISl MPOBEICHUS ONEPATUBHO -
PO3BICKHOTO  MEpOnpusTHs  (4acTh  TPEThs);  TOCTAHOBJICHHE  BBIIACTCS
PYKOBOJMTENO, OOpaTUBIIEMYCS 32  pa3pelieHHeM, OJHOBPEMEHHO ¢
BO3BpAILIEHUEM IIPE/ICTABICHHBIX UM MaTepuayioB (4acTh yeTBepTas). [lo MHeHUIO
3asIBUTEIBHUIIBI, 9TH HOPMBI POTHUBOpEYaT cTaThaMm 45 (dactsb 1), 46 (wacts 1), 47
(uactb 1), 48 (vactb 1), 50 (wactsb 2), 55 (wactu 2 u 3), 118 (vacts 2) u 123 (vactu
1, 2 u 3) Koncturyuuu Poccuiickoii denepanii B TOM YHUCJIE U MOTOMY, YTO
cTaThedl 9 He MPEeyCMOTPEHO OTKPBITOE Pa30OMpaTeIbCTBO, Yy4acTHE CTOPOH Ha
OCHOBE MPUHIIMIIA COCTI3aTEIbHOCTH U HE YKa3aH BUJ| CYJOIPOU3BOJICTBA.

Kak cnenyer u3 cratbu 9, cyabsi HE BIpaBe OTKa3aTh B PacCMOTPEHUU
MaTepuasioB 00 OTpaHWYEHUM KOHCTUTYLMOHHBIX MPaB IpakJaH, HO HE 00s3aH
JlaBaTh pa3pelieHrue Ha MPOBEJICHUE OINEPATUBHO - PO3BICKHBIX MEPOIPHUSTHM
JUIIb Ha OCHOBE IMOCTYNUBILETO K HEMY MPEICTABICHUS PYKOBOJUTENS OpraHa,
OCYILECTBJISIFOILIETO ONIEPATUBHO - PO3BICKHYIO JIESITEIbHOCTD, €CJIM HE TPUXOJUT K
BBHIBOJAY O HEOOXOJUMOCTH TaKOrO pa3pelieHus, ero OOOCHOBAaHHOCTH U
3aKOHHOCTH, B TOM YHUCJIE C TOYKU 3peHUsi TpeboBaHuit crareut 1, 2, 3, 5 (dactb
nepBasi), / U 8 paccmarpuBaemoro depepanbHOTO 3aKOHA. B 1maHHOM ciyuae
00s13aHHOCTh 00OCHOBATh HEOOXOIUMOCTH MPOBEJICHUSI OTIEPATUBHO - PO3BICKHBIX
MEPOTIPUATHIN JISKHUT Ha JIHIaX, OOpaTUBIIUXCS B CyJ 3a pazpemienuemM. [loatomy
BbIpOKEHHE MO TpeOOBAaHUIO CyJbU €MY MOTYT MPEACTaBIAThCA MaTepuaibl’' ¢
YYETOM IMOJIOKEHUSI YACTH MEPBOM 3TOM K€ CTAThU '"PACCMOTPEHHE MAaTEpHaIOB
OCYHIIECTBJISIETCS CylIoM" O3HAa4yaeT, 4To [ OOOCHOBaHUS CBOEH MO3UIUHU
PYKOBOJUTENb, HCHPAIIMBAIONINI pa3pellleHue Ha MPOBEJACHUE OMNEPATHUBHO -
PO3BICKHOTO MEPONPUSITHS, CBI3aHHOTO C OTPAHUYEHUEM KOHCTUTYIIMOHHBIX TMPaB
rpakJaH, MOXET MPEACTaBIATh Cyabe (T.€. CyIbe MOXHO MPEICTABIATH) BCE
MaTepualibl, Kacaroluecs OCHOBAHUM MJIsi €ro MPOBEACHHUS, 33 HCKIIOYEHUEM
OTOBOPEHHBIX B YaCTHU TPEThEW NaHHOW crarbu. [Ipw 3TOM HALO y4ecTh, 4TO B
COOTBETCTBHH C TPEOOBAHUSIMHU CTAThU 9 HE TOJIHKO MOCTAHOBIICHHUE PYKOBOIUTEIS
OpraHa, MPEJICTABISIONIETO B CyJ MaTepualibl JUIsi PacCMOTPEHHUS, HO U CaMo
CyZIe0HO€ MOCTAaHOBJICHUE TOKHBI OBITh MOTUBUPOBAHHBIMH.

[IpenycMmoTpenHbie crTatheir 9 mporeaypa CcyaeOHOTO pacCMOTpPEHUS U
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COOTBETCTBYIOIAs MPOLECCyalIbHAsA Mepa (CaHKLHMS CYJbH) CBA3aHbI C PELICHUEM
3aJlay yroJIOBHO - TMPaBOBOTO XapakTepa. B panHoM ciydae cyn oOiei
IOPUCIUKIIMK JIEUCTBYET HEMOCPEICTBEHHO B CHIIy TpeOoBaHUU cTareil 23 (4acTh
2) u 25 Konctutymuu Poccuiickoii denepanun U B paMKax, ONpeaesieMbIX ee
cratbsiMu 118 u 126. Hanenenwe cyna MOJHOMOYHMEM IO OCYIIECTBICHHUIO
MPOLIETypbl HE3aBUCUMOTO OJOOPEHUSI OMEPATUBHO - PO3BICKHBIX MEPOIPUSTHUH,
CBSI3aHHBIX C OTPAHMYCHUSMU KOHCTUTYLIMOHHBIX MpPAB Tpa)KJaH, HE YIIEMIISET
ATUX IPaB, a HAIIPOTUB, CO34AET JONOJIHUTENBHYIO TAPAHTHIO UX 3aIlUTHl. BmecTte
C T€M 3TO He cyAcOHOe pa3OupaTeNbCTBO U JaKe HE MOATOTOBUTEIIBHBIC IEHCTBUS
K CyneOHOMy 3aceqaHuio. B JaHHBIX NPaBOOTHOIICHMSIX €Ie HET CTOPOH, YTO
XapakTepHO JUIA YIrOJIOBHOIO IIpoLEecca B TEX Ciy4asx, KOIZA, HalpuMep,
YrOJIOBHOE JIENI0 BO30YK/I€HO MO (haKTy M HEM3BECTHO, MOXHO JIU CUUTATD JICIHUE
MPECTYIUICHUEM, KTO €ro COBEPIIWI WM COBeplIaeT. B mpouenype, B KOTOpou
UCITpaIINBAETCs CYJeOHOE pa3pellleHre Ha MPOBEICHNE ONEPATUBHO - PO3BICKHBIX
MEpONPUATUNA, TPOBEPSIEMOE JIMIO - HE YYACTHUK MPOIECCAa W 3HaTh O HEM HE
noJKeH. OTKPBITOCTH, TJIACHOCTH U COCTA3ATEIBHOCTH CTOPOH B 3TOM IIPOLIECCE
ObITh HE MOXXET, MO0 B MPOTHUBHOM CIIy4yae HETJIACHBIE MO CBOEMY XapaKTepy
OTIEPATUBHO - PO3BICKHBIE MEPOMPUATHSI CTadu Obl MPOCTO HEBO3MOXKHBI, a cama
OTIEPATUBHO - PO3BICKHAS ACATENBHOCTh yTpatuia Obl cMmbici. IMEHHO MO3TOMY
CyleOHOE pellieHHuEe BBIAACTCS OpraHy - WHUIUATOPY MPOBEACHUS OMEPATUBHO -
PO3BICKHBIX MEPONIPUSATUNA U HE BBIJIACTCS IIPOBEPSIEMOMY JIUILY.

Ecom ke 15Mmo, B OTHOIIEHHMHM KOTOPOrO IPOBOJATCA OIEPATUBHO -
PO3BICKHBIE MEPOIIPUATHS, Y3HAIO 00 3TOM U OJIaraeT, YTO €ro npaBa U 3aKOHHbIE
MHTEPECHl YIIEMJIEHBI, TO OHO UMEET MPaBO Ha 00KAJIOBaHUE U CYJIEOHYIO 3allUTy
U B MOPSAKE aIMUHUCTPATUBHOIO CYJIONIPOU3BOICTBA MOXKET 00paIiaTbes B Cy11 B
COOTBETCTBUM C YCTAHOBJIIEHHOM TMOJACYJHOCTbIO (B JIaHHOM Cly4ae B
cootBeTcTBUM cO cTarhsiMu 115 u 239.4 I'TIK PCDCP), nonb3oBaThCsl ycIyramu
aJIBOKATa WJIM UHOW KBATU(PUITIPOBAHHON IOPUIUIECKON TTOMOIIIBIO.

Cynebnas Brnacte B Poccuiickoit ®Denepanuu MOXKET OCYIIECTBISTHCA
KOJUJIETHaJIbHO CYJIbSIMU, C MPUBJICUEHUEM HAPOJHBIX U MPUCSHKHBIX 3aceaTese u
CyIb€l €OUWHOJMYHO. Bce BHIBl CyAONpPOM3BOACTBA, 33 HCKIIOYEHHEM
KOHCTUTYLIMOHHOT'O, JOIYCKAaIOT PACCMOTPEHUE ACN €AUHOIMYHO CYIbEH, YTO HE
IIPOTUBOPEUNUT TNONOKEeHUAM TnaBbl 7/ Konctutyumu Poccuiickont @enepauumu.
Cyzabs B TaKOM cIy4yae JEeHCTBYET KaK HOCUTENb UMEHHO Cy/eOHbIX (PYHKIUH, T.€.
BBICTYIIA€T B KauecTBe opraHa cyaeOHoil Bractu. CrenoBarenbHO, U
OCYUIIECTBJIEHUE CYIEOHOr0 KOHTPOJS E€AUMHOJIUYHO CYABbEH HpH pPaCCMOTPEHHH
MaTepuasioB 00 OrpaHUYCHUN KOHCTUTYLIMOHHBIX MPaB TPaKJaH MpU MPOBEACHUU
OTIEPATUBHO - PO3BICKHBIX MEPONPUATUN TaKXKe JOMYCTUMO W HE SBJISCTCS
HapylIeHUEM KOHCTUTYIIMOHHBIX MPaB yejioBeKa U TpaKJaHUHA.

YcranaBnuBasi Kpyr pyKOBOJUTENEH, YIIPABOMOUYCHHBIX 00paIiaThCs B Cy1 3a
pa3pellieHHeM Ha MPOBEACHUE OMEPATUBHO - PO3BICKHBIX MEPOINPHUATHH, IMyTeM
OTCBUIKM K BEJOMCTBEHHBIM HOPMATHBHBIM aKTaM, 4acTb BTOpas CTaTbu 9 He
HapyliaeT mpaB MW CBOOOJ TpaXJaH, IOCKOJIbKY PpEIICHHEe O TMPOBEIACHUU
OMEPAaTUBHO -  PO3BICKHOTO  MEPONPHUSATUSA,  KOTOPOE  OTPAHUYMUBAET
KOHCTUTYIIMOHHBbIE  MpaBa  Tpa)xJaH, [OPUHUMAET HE  PYKOBOJUTEIb
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XOJATalCTBYIOIIETO OpPraHa, a Cy/I.

Kak crnenyer W3 mpeAcCTaBIEHHBIX MAaTepuasoB, cyaeOHas CaHKIMS Ha
npociyimuBanue TenedoHHbIX meperoBopoB  M.I.  Uepnomoit Oblia jgaHa
Bonrorpajackum o0JacTHBIM CYJIOM, SIBIISIIOIUMCSI B JAaHHOM CIIy4ae U CyAOM IO
MECTY IPOBEACHUS ONEPATUBHO - PO3BICKHBIX MEPONPUATUNA, U CYJOM IO MECTY
HaxXO0XXJICHUS XOJATalCTBYIOUIErO0 OpraHa. JTOT k€ CyJl IO IMEpBOW HMHCTaHUUU
paccmatpuBan kanody WM.I'. UepHoBoit Ha naeiicTBus opraHoB ao3HaHus YBJI
Bonrorpanackoit o6nactu.

Takum 00pa3oM, ocnapuBaeMbIMHU TMOJOXKEHHSMU cTaTbu 9 denepaibHOrO
3akoHa "O0 onepaTuBHO - PO3BICKHOM JIEATEIbHOCTH" KOHCTUTYLIMOHHBIE IPaBa U
cB000bI M.I'. UepHOBOIA, B TOM YKCIIE IPELyCMOTPEHHbIE cTaThaMU 46 (wactu 1 n
2) u 47 (uacts 1) Koncturynuu Poccuiickoit @enepaliuu, He HAPYIICHBI.

[Tonoxenue 00 "ymOJIHOMOYEHHOM Cynbe'", coliepKalleecs B YacTU MEPBOU
ctatbM 9, BO B3aMMOCBA3U cO cTaTbeil 21 3akona Poccuiickoit Penepamuu "O
rOCyJapCTBEHHOW TailHe" O3Ha4yaeT, 4YTO paccMaTpUBaThb COOTBETCTBYIOLIUE
MaTepUalibl MOKET TOJIBKO TOT CYJAbS, KOTOPBI MMEET CHEUUaJIbHBIA OMYCK K
CBEJCHUSAM, COCTaBISIOLIMM TOCYAapCTBEHHYIO TaliHy, OQOpPMJICHHBIH B
COOTBETCTBUM € TpeOoBaHMsAMH cTaThu 21 Ha3BaHHOro 3akoHa Poccuiickoi
®enepauuu. [laHHOE MOJNOKEHHE caMO IO ce0e HEe HApPYIIAeT KOHCTUTYLMOHHBIE
npaBa M.I'. YepHoBo#, B TOM 4HCII€ TapaHTUpOBaHHbIC cTaThbsimMu 46 u 47
Koncturyuuu Poccuiickon ®@enepanum.

Cratps 21 3akona Poccuiickoit @eneparun "O rocy1apcTBEHHOM TaiiHE" yxKe
obuta mpeameroM paccMoTpeHuss KonctutynumonHoro Cyga Poccuiickoit
Oenepanuu. B [locranoBnenun ot 27 mapra 1996 roma mo gemy o mpoBepke
KOHCTUTYIMOHHOCTH cTared 1 um 21 3axona Poccmiickon @Penpepamuu "O
rOCyJapCTBEHHOM TailHe" yKa3aHo, YTO NPEXYCMOTPEHHBIM cTaTbedl 21 mopsaok
JIOMyCKa JIOJDKHOCTHBIX JIMI[ K CBEACHHUSM, COCTaBIIIOIIMM TI'OCYJAapPCTBEHHYIO
TallHy, HOCHUT XapakTep oOLIero TmnpaBWia, HE MCKIIOYAIOLIET0, OJHAKO,
BO3MOXKHOCTH HCIOJB30BaHUSI MHBIX CIOCOOOB J0CTyHa K TOCYJapCTBEHHBIM
CEeKpeTaM M 3allUThl N'OCYJAapCTBEHHON TailHBI, CaMO CYIIECTBOBAHHE KOTOPBIX
00yCIIOBJIEHO, B YacCTHOCTH, OCOOEHHOCTSIMH IIPaBOBOIO CTaTyca OTAEIbHBIX
KaTeropuul Jimi, BbITekaromero u3 Koncturynuu Poccuiickon Denepaunu, wiv
HEINOCPEACTBEHHO TMpeaycMoTpeHo 3akoHoM. Ilpennmucanust crateu 21 (o
NpeIBapUTEILHON MPOBEPKE U PEIICHUH PYKOBOJIUTENSI OpraHa rocy/1apCTBEHHON
BJIACTH, MPEANPUITHS, YUPEKACHUS UM OPTraHU3ALUU O JIOMYCKE) HE MOTYT OBITh
pacrpocTpaHeHbl, HarpuMep, Ha jaemnyratoB denepanbHoro CoOpaHus Uiu Cyneu,
MOCKOJIbKY 3TO MPOTHUBOPEYUT TNPHUPOAE MX KOHCTUTYLMOHHOTO CTaryca,
OCOOEHHOCTSIM 3aHSTHS AOJKHOCTU (M30paHue UilM O0COOBIN MOPSAIOK HA3HAYESHUS)
U BBIMOJHIEMBIX MU (QyHKIMI. COXpaHHOCTh TOCYAapCTBEHHON TallHBI B TaKHUX
CIy4yasiX TapaHTHPYETCS MyTEM HCIOJIb30BAHUSI COOTBETCTBYIOIIMX MEXaHHU3MOB
OTBETCTBEHHOCTH.

B cBa3u ¢ HazBanHbiM IlocraHoBinennem Kouctutrynuonnoro Cyna
Poccuiickoit ®enepanun denepanbHbIM 3aKOHOM OT 6 OKTsA0psa 1997 rona B 3akoH
Poccuiickoit @enepannu "O rocynapcTBeHHON TaiiHe" BKItoueHa crartbs 21.1,
COrJIaCHO KOTOpPOM CyAbM Ha NEPHUOJ HCIOIHEHUS HWMH CBOMX ITOJIHOMOYHM
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JIOMYCKAIOTCA K CBEAEHUSAM, COCTAaBISIONIMM TOCYIAapCTBEHHYIO TaiiHy, 0€3
MIPOBEAECHHUS IPOBEPOYHBIX MEPOIPUATUI, IPETYCMOTPEHHBIX CTaThel 21 JaHHOrO
3akona. CornacHo ctatbe 1 3akona Poccuiickoit @enepanuu "O rocy1apcTBEHHOM
taiiHe" (B pemakiuu ot 6 okTsa0ps 1997 rona) ero mosioKeHus: 00s13aTENIbHBI JIJIs
WCIIOJTHEHUSI BCEMU OpraHaMH rOCYIapCTBEHHOM BJIACTH, NOJKHOCTHBIMHU JTULAMH
U TpaKJIaHaMu, B3sIBIIMMU Ha ceOsi 00s3aTesbcTBa MO0 00SA3aHHBIMU 110 CBOEMY
CTaTyCcy HCIONHATh TpeOoBaHMs 3akoHonaTenbcTBa Poccuiickoir denepanuu o
rocynapctBeHHoil TaiiHe. OTcrola cleQyeT, 4TO TMOJOXEeHue craTbu 9
paccmaTpuBaeMoro  ®deaepaqbHOTO 3aKOHA 00  YIMOJTHOMOYEHHOM  CYIbE,
O3HAYaBIllee HEOOXOIUMOCTh PACIpOCTpaHEHUs Ha HEero TpeOoBaHWi ctathul 21
3akona Poccuiickoit ®enepanuu "O rocynapcTBEHHOM TailHe" Kak YCIOBUE
JIONyCKa K CBEICHUSM, COCTaBIISIIOIIMM TOCYJapCTBEHHYIO TailHy, Oojee He
JNEUCTBYET W HE MOXET TMPUMEHSThCS CyJaMH, JAPYTUMH OpraHamMu W
JOJKHOCTHBIMHU JILIAMM.

7. B xanobe ocmapuBaeTCsi KOHCTUTYIIMOHHOCTb MOJOXKeHUM cTtaThu 10
®denepanpHoro 3akoHa "OO OmepaTHUBHO - PO3BICKHOM AESATENBHOCTU", ee yacTen
NMEepBOM U BTOPOM, KOTOPBIE MPEAOCTABISIOT BO3MOXKHOCTH  OpraHam,
OCYILECTBIJISIFOIIUM OINEPATHBHO - PO3BICKHYIO JESITEIBbHOCTh, CO3/1aBaTh U
UCITI0JIb30BaTh MH(POPMAITMOHHBIE CUCTEMBI, & TAK)KE 3aBOJUTH JIeJia ONePaTUBHOIO
ydeTa B IEJSX COOUpaHUsl U CUCTeMaTH3alliui CBEICHH; YaCTH TPEThEH, COriIacHo
KOTOpOM (hakT 3aBeJICHUS Jejia ONIEPATUBHOIO YUeTa HE SBJISIETCS OCHOBaHUEM JIJIst
OTPAaHUYECHUSI KOHCTUTYIIMOHHBIX MPaB U CBOOOJ, a TaKKE 3aKOHHBIX MHTEPECOB
YEJIOBEKA W TPaXJaHWHA; 4YacTH YETBEPTOWM, COIJACHO KOTOPOW  JEJ0
OMEPATUBHOIO YyueTa MpeKpaliaercsa B clydasx pelIeHUs KOHKPETHBIX 3a7a4
ONEPATUBHO - PO3BICKHOM NEATEIBHOCTH, MPEAYCMOTPEHHBIX CTATHEN 2 JAHHOIO
denepaibHOTO 3aKOHA, U YCTAHOBJIEHUS OOCTOSITEILCTB, CBUACTEILCTBYIOMINX 00
O00BEKTUBHOM HEBO3MOKHOCTH PEIICHHS dTUX 3aaa4. KpoMme Toro, 3asBUTEIHHUIA
CUMTAET JAHHYIO CTaThl0 HEKOHCTHUTYLIMOHHOW B CHJIY OTCYTCTBHSI B HEH
MOJIOKEHHS, OTPAHUYMBAIOIIETO CPOKH MPOBEICHHS OINEPATUBHO - PO3BICKHBIX
MEPOIPHUSITUH.

N3 npuBeieHHBIX TTON0KEHUN cTaThu 10 B CHCTEMHOM CBSI3U CO CTaThAMU 2 U
7 paccmatpuBaemoro denepalibHOTO 3aKOHA, B KOTOPBIX OMPEIEICHBI 3aJadyu
OMEPATUBHO - PO3BICKHOM JESITEJIBbHOCTH UM OCHOBAHUS JJISI TPOBEICHUS
OMEPATUBHO - PO3BICKHBIX MEPOINPHUATHM, CleAyeT, YTO B HUX HJET pedyb O
coOMpaHMM W cUCTEeMaTh3auuu He "moObIX CcBeAeHUHM'", Kak MoJjaraer
3asBUTEJILHUIIA, A JIMIIL CBEACHUM, SIBISIOMIMXCS OCHOBAHHMEM [IJIsi MPOBEACHUS
OTMEPATUBHO - PO3BICKHBIX MEPOIMPUATUM U CBA3AHHBIX C BBISIBIICHHUEM,
NpEAYNPEeKICHUEM, TMPECCUCHUEM U PACKPBITUEM TMPECTYIJICHUM, a TaKxke
BBISIBJICHUEM U YCTAHOBJICHUEM JIMI], UX TOATOTABIMBAIOIINX, COBEPIIAIONIUX WU
COBEPIIMBILINX, C OCYILIECTBICHUEM PO3bICKA JIMI], CKPBHIBAIOIIMXCS OT OPraHOB
JIO3HAHUS, CIEJCTBUS U CYyJ1a, YKIOHSIOMIMNXCS OT YTOJOBHOIO HAaKa3aHMs, a TaKkKe
pO3bICKa 0€3 BECTH MPOMABIIUX, C JOOBIBaHMEM WHOOPMAIIMN O COOBITHUSIX WITU
JNEUCTBUSX, CO3AIOIINX YIPO3y rOCYJapCTBEHHOW, BOCHHOM, SJKOHOMUYECKOW WJIA
sKojorudeckoil  6e3omacHoctn  Poccmiickoit  @Pepepanuu. UYto  kacaetcs
paclpOCTpaHEHUsI OINEPATHUBHO - PO3BICKHBIX MEPONPUATUN Ha BCTYMAOIIUX B
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KOHTAaKThI C JINLIOM, B OTHOLIEHUU KOTOPOTO OCYLIECTBIISIIOTCA 3TU MEPOINPUATHS,
TO OHO JOIYCTHUMO IOCTOJBbKY, MOCKOJBbKY 3ajladya ONEPATUBHO - PO3BICKHBIX
MEPONPUATUNA 3aKIFOYAETCS B YCTAHOBJIICHUU MPECTYIHBIX CBA3EH MPOBEPSIEMOTO
JU1a.

CnenoBatenbHo, crathss 10  permameHtupyer cOop, XpaHeHHE U
UCIIOJIb30BaHUE CBeJeHUM (MHGbOpMAaIMK), KacaloluuXcsl MPECTYMHOTO JAesHUS.
[IpecTynHoe nesiHue HE OTHOCHUTCS K c(pepe YacTHOM >KM3HU JIHIA, CBEIACHUS O
KOTOPOM HE JIOMYCKAaeTcs COOMpaTh, XPaHUTh, UCIOJIb30BAaTh U PACIHPOCTPAHATH
0e3 ero corjacus, a NOTOMY IPOBEJEHUE TAKUX ONEPATUBHO - PO3BICKHBIX
MEpONPUATHA HE MOXKET PaccMaTpHUBAThCS KAaK HApYyIIEHWE KOHCTHUTYLHMOHHBIX
npas, IpeycMOTpeHHbIX cTatbell 24 Koncturyunu Poccuiickoit ®denepanui.

JloGriBanue cBeneHuil (MHQOpMAaIK), KacaloIUXCsl MPECTYIMHOTO ACSHUS, B
XO0JI€ ONEpPAaTUBHO - PO3BICKHBIX MEPOINPUATUN, CBA3AHHBIX C OrPAaHUYEHUEM
KOHCTUTYIIMOHHBIX TIpaB, MPEIyCMOTPEHHBIX cTaThbiMu 23 (wactb 2) u 25
Koncrutymuu Poccuiickoit  ®deneparuu, BO3MOXKHO JIMIIb MO CyJAcOHOMY
pelieHno, 4to cienyer u3 crared 8§ m 9 paccmartpuBaeMoro denepanbHOro
3akoHa. [loaToMy wacTte TpeThsi ero crarbu 10 sABISIETCS OOHOM W3 TapaHTUN
KOHCTUTYLIMOHHBIX MPaB rPak/IaH, - 3aBEJICHNUE JeJia ONEPATUBHOIO yU€Ta HE JIaeT
OCHOBAHMM  INPOBOJWUTH  OINEPATHUBHO - PO3BICKHBIE  MEpOIpPUATHS,
OTpaHUYMBAIONIME KOHCTUTYIIMOHHBIC TIPaBa IPaKJaH ¢ HApyIICHUEM TpeOOBaHUIM
Konctutynuu Poccuiickoit @eaeparuu u denepaibHOro 3aKOHA.

N3 yactu yerBepror ctathu 10 BO B3aMMOCBSI3M C 4YacTblO BTOPOM AAHHOU
CTaTbH, & TAK)KE CO CTATbeW 2 M MOAIMYHKTOM | IyHKTa 2 4acTW NEPBOM CTATBU 7
paccmarpuBaeMoro deneparbHOro 3aKOHA CIENYET, YTO €CIIM CBEACHUSA, Ha
OCHOBAHHH KOTOPBIX 3aBEJICHO JEJ0 MPEABAPUTEILHON ONEPATUBHON IIPOBEPKU U
MPOBOJATCA ONEPATHUBHO - PO3BICKHBIE MEPONPUITHS, HE MOATBEPAWINCH, a
3HAQUYUT, KOHKpPETHAs 3aJlaya COOTBETCTBYIOIIMX OINEPATHUBHO - PO3BICKHBIX
MEpONPUATUNA B TAKOM CJIy4yae pElIeHa, TO MPOBEpPKa MPEKpallaeTcs, PaBHO Kak
MOJJIEKUT MPEKPALIECHUIO U JIEJI0 ONEPATUBHOTO ydeTa. YTo Kacaercs onepaTuBHO
- PO3BICKHBIX MEPOINPHUATHI, CBSI3aHHBIX C OTPAHUYECHUSIMH KOHCTUTYLIMOHHBIX
mpaB U CBOOOJ, MPEAYCMOTPEHHBIX cTaThsiMu 23 (yacth 2) u 25 KoHcTUTylun
Poccuiickoit denepanniv, ToO B COOTBETCTBUM C YaCThIO MATOW CTAaTbh 9 CpOK HX
IIPOBENICHUSI OIIPEAEISIETCA CYAOM U HE MOKET IPEBBIIIATH IECTH MECSLEB, €CIU
MHOE HE YKa3aHO B CaMOM CyJe€OHOM IIOCTaHOBJIICHMM; NPH HEOOXOJIUMOCTH
NPOJJIEHUS] CPOKA JAEUCTBUSI MOCTAHOBIEHUS CYJlbS BBIHOCUT Cyl€OHOE pelieHue
Ha OCHOBAHHMH BHOBB IIPEJICTABICHHBIX MATEPHUAIIOB.

B ortnomenun W.I. YepHoBoil 1eino0 omepaTUBHOrO yd4era (Jelio
NpeIBapUTEIbHON ONEepaTUBHON MPOBEPKHU) ObLIO 3aBenaeHo 5 mas 1995 roapa. 30
Masgs 1995 roma Bosrorpaickuii o00JacTHOM Cy[ TMOCTaHOBHJI —Pa3pelIUTh
pociymnivBaHue TeaehOHHBIX MEPEroBOPOB MPOBEpsieMoil cpokoMm Ha 60 mHEN;
IPOJIEHHUSI CpOKa ACUCTBUSI CYJJ€OHOTrO MOCTAHOBJICHHSI, PABHO KaK U pa3peleHus
Ha OCYIIECTBJICHUE KAKUX-TUOO JPYTHUX OMEPATHBHO - PO3BICKHBIX MEPOMPHUITHMH,
CBSI3aHHBIX C OTPAaHMYCHUEM KOHCTUTYIMOHHBIX npaB W.I'. UepHoBoii, He Obu10. B
cipaBke ['enepanbHoil ipokypatypsl Poccuiickoit @enepaunu ot 30 aBrycra 1995
roja ykaszaHo, 4To "B Xojie TpoBepku paboTHukamu YBJl mokazaTenbCTB 0
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npuyactHocti  M.I'. UYepHOBOM K COBEPLICHUIO TSKKOIO IPECTYILICHHUS,
MPEyCMOTPEHHOTO 4acThto BTOpoi ctathu 162.5 YK PCOCP, He yCcTaHOBIIECHO;
JAHHBIX O JMI[aX, KOTOpbIE SIKOObI 3aHMMAIOTCS HE3aKOHHOW TMepenpoaaken
aBTOMAIIIUH, U CHEJIKAax, MPOBEICHHBIX UMM C U3BJICYEHUEM HEKOHTPOIUPYEMOTO
J0Xo4a B 0000 KpyImHOM pasmepe, B feie He umeercs'". OTciona cienyeT, 4To B
COOTBETCTBUM C TPEOOBAaHUSIMU YacTU YEeTBEpTOM cTaThu 10 1eio onepaTUBHOTO
yuera B oTHOIeHuu U.I'. YepHOBOM MOAJIEkKAII0 TIPEKPALIEHHTO.

Takum 00pa3oM, HET OCHOBAHHUI YTBEPXkAAaTh, YTO KOHCTUTYLIMOHHBIE ITpaBa
3asBUTENLHUIBI HAPYIIEHBl OCMAapUBacMbIMU €10 ToJokeHusiMu crathu 10
denepanpHOTo 3aKk0HA "OO OMEpaTUBHO - PO3BICKHOM IESITEIIBHOCTH".

8. B xanobe ocmapuBaeTcsi KOHCTUTYLMOHHOCTh 4YacTH BTOpou crathu 11
®epnepanbHOro 3akoHa "OO OmepaTUBHO - PO3BICKHOW JEATEIBHOCTU', COTJIACHO
KOTOPOH pEe3yJIbTaThl ONEPATUBHO - PO3BICKHOM AESTEIBHOCTH MOTYT CIYXKHUTh
MOBOJIOM M OCHOBAHHUEM JIJIsi BO30YXKJEHUSI YTOJIOBHOTO JieJia, MPEACTABIAThCSA B
OpraH J03HaHMs, CJIEI0BATEI0 WU B CyZ, B IIPOU3BOACTBE KOTOPOIO HAXOIUTCS
YTOJIOBHOE JIEN0, & TAKKE UCIIOJIB30BATHCS B TOKA3bIBAHUU 110 YTOJOBHBIM JI€JIaM B
COOTBETCTBUM C IOJIOKEHUSIMU YTOJIOBHO - MPOLECCYAIBHOTO 3aKOHOJATEIbCTBA
Poccuiickoii denepanuu, periiaMeHTUPYIOUIMMH COOMpaHue, IPOBEPKY U OLIEHKY
JoKa3zarenbcTB.  lIpencraBieHne  pe3yiabTaTOB  ONEPATHBHO -  PO3BICKHOU
NESATEIbHOCTH, KaK TOro TpeOyeT uacTh TpeThbsl JAHHOM CTaTbM, TaKxke
ocriapuBaeMas 3asBUTEIBHULIEH, OCYIIECTBISACTCS HA OCHOBAHWM ITOCTAHOBIICHUS
PYKOBOIOMTENS  OpraHa, OCYIIECTBISIOIIETO  ONEPAaTUBHO -  PO3BICKHYIO
NEeSATEIbHOCTh, B MOPAJIKE, MPEAYCMOTPEHHOM BEIOMCTBEHHBIMH HOPMAaTHBHBIMU
aKTaMH.

CornacHo JOKyMeHTam, IpenocraBieHHbIM KoHctutynnonHomy Cyny
Poccniickont denepannn, A0 ONMEPATUBHOTO y4e€Ta U ONEPATUBHO - PO3BICKHBIE
Mmepornpusatus B oTHomeHuu W.I'. UepHoBOM ObLIM NpPEKpallleHbl, a Pe3yJIbTaThl
ONEpPaTUBHO - PO3BICKHOW JEITEIbHOCTH HE OBUIM MCIOJNb30BaHbl B IIEJIAX,
npeaycMoTpeHHbix cratbei 11. IlosoxkeHust yacTeld BTOpOW M TPEThEW JTaHHOM
cratbu B zene M.I'. UepHOBOM HE NPUMEHSIMCHh U HE IOJICKAIN MPUMEHECHUIO.
CrnenoBarenibHO, B CHITy IYHKTa 2 4acTU NEpBOM cTaThu 43, crarbu 68 1 MyHKTa 2
ctatbu 97 @enepanbHOro KOHCTUTYIIMOHHOTO 3akoHa ""O Konctutyunonnom Cyge
Poccuiickoit @eaepanuu’ NpPOU3BOACTBO IO HACTOSIIEMY €Iy B 3TOW YacTu
MOJIEIKUT MPEKPALIEHUIO.

9. Kak crnenyer u3 H310)KEHHOrO, B KOHKpeTHOM nene H.I'. Uepnosou
HapyIICHUs €€ TpaB, B TOM YHUCJE MPETyCMOTPEHHBIX cTaThsamu 23, 24, 25 u 46
Konctutynun Poccuniickoni ®enepanuu, HENOCPEACTBEHHO H3 OCHAPUBAEMBIX
MOJIOXKEeHHM crareit 5, 6, 7, 9, 10, 11 u 12 ®denepansHoro 3akona "OO6 onepaTUBHO
- PO3BICKHOW JIEeATETbHOCTH" HE BBITEKAIOT M 3TH NpaBa MoOAJekaT CyneOHOM
3alMTe, B TOM YHCJIE Ha OCHOBE OCMAapUBaeMbIX €10 HopMm. Hapymenus
KOHCTUTYLIMOHHBIX IIpaB 3asBUTEJIbHUIIBI, KaK CIEAYyeT U3 ONPEIAECICHUS
Bepxosnoro Cyna Poccuiickoii @enepanuu, AOMYUIEHb B pe3yJibTaTe MPUHSATHUS
HEOOOCHOBAHHBIX W  HE3aKOHHBIX  IPaBONPUMEHUTENBHBIX  aKTOB.  JTO
NOATBEP)KIAAETCS M TeM, 4yTo 22 aBrycra 1995 roga B CBA3M € HapyLIEHUEM
KOHCTUTYITMOHHBIX MPaB 3asBUTEILHUIIBI IPOKYpaTypoii Bonrorpanckoi obmactu
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ObUTO BO30YXKJEHO YrOJOBHOE J€JI0 MO OOBMHEHUIO HayanbHUKa Itada YBJI
Bonrorpanckoit oomactu H.M. HukuieHko B mpecTyIUICHUSIX, TPETyCMOTPEHHBIX
ctatbssmMu 140.1 u 170 YK PC®CP. B xoae cieacTBusi MpeCTOSIO BBISICHUTH
00OCHOBaHHOCTh 3aBEACHUS JieJa ONEepaTUBHOrO ydera B oTHowmeHuun W.I.
UepHoBO# U mpochymiuBaHus ee TelaePOoHHbIX NeperoBopoB. CyneOHas Kouierus
1o yroJioBHbIM JenaM BepxoBHoro Cyna Poccuiickoit @enepannu 26 mapra 1998
roga OTMEHWIa BbIHECEHHbIM mno paeny H.M. Hukumenko onpaBaaTenbHbIN
npuroBop oT 19 utonsa 1997 roga u Bce noclnenyromue cyaeOHbIe TOCTAHOBICHUS
U OIpelesieHus 1Mo Jeldy U Mepealia ero Ha HOBO€ CyneOHoe paccMoTpeHue. B
CBA3M C PACCMOTPEHHMEM JAHHOIO YIOJOBHOIO J€Ja HPOU3BOACTBO IIO
rpaxaaHckoMmy neny mo kanobe W.I. UYepnoBoli Ha nelcTBUsS opraHa u
JOJKHOCTHBIX JIML, TPOBOJUBIIUX B OTHOIIEHUH HEE ONEPATHUBHO - PO3BICKHBIC
MEPOMPHUITHS, OBLJIO TPUOCTAHOBIIEHO.

[IpoBepka >k€ 3aKOHHOCTM M OOOCHOBAHHOCTH TMPABONPUMEHUTEITHHBIX
pemieHuil He BXoauT B KomnereHuuro Koncrurynmonnoro Cyna Poccuiickoin
deneparuu, KOTOPHIH, 10 cMbIchy crateit 118, 125, 126, 127 u 128 Koncturtyiuu
Pocculickoii @enepanuu, He MOXKET MTOAMEHATH MPABOIIPUMEHHUTENS, B TOM YHCIIE
CyJIbl OOIIIEH FOPUCIUKITUH.

Hcxons W3 W3JI0KEHHOTO W PYKOBOJICTBYSICH YacTblO BTOPOM CTaTeu 36,
MyHKTaMu 2 U 3 4acTH MEPBOM M YACThIO BTOPOM cTaThbh 43, cTaTheld 68, 4acThio
IepBoM crTatb 79, 4dacTteio mepBod cratb 96 u crateern 97 denepanbHOrO
KOHCTUTYUHHMOHHOTO 3akoHa "O  Konctutyumonnom Cyae  Poccuiickoit
Oenepannn’, Konctutynmonnsiii Cyn Poccutickon @enepauy onpeaesim:

1. IlpekpaTuTh NPOU3BOIACTBO IO AEINY B YacTH, KACAIOLIEWCS NPOBEPKHU
KOHCTUTYIIMOHHOCTH ocniapuBaeMbix M.I'. UepHOBOW MOJI0KEHUM, CONEPKAINXCS
B 4YaCTSAX BTOPOW, TPEThEU W YETBEPTOM CTAThU S5, MIYHKTE 6 4aCTU NEPBOM CTAThU
6, moamynkre 1 myHKkTa 2 YacTH TEPBOM CTaThbu 7, 4YaCTAX MEPBOM, BTOPOH,
TPEThE M YETBEPTOM CTaThbU 9, 4ACTAX IEPBOM, BTOPOW, TPEThEH U UETBEPTOU
craTbu 10, yacTsAX MepBOU, TPEThEH U YETBEPTOM cTaThu 12 PefepanbHOrO 3aKOHa
or 12 asrycrta 1995 roma "OOG omepaTHBHO - PO3BICKHON JEATEIHLHOCTH",
IIOCKOJIBKY HENOCPEACTBEHHO YKA3aHHBIE IIOJIO)KEHUS, NPUMEHEHHBIE B JIEJIE
3asIBUTEIBHUIBI, HE HApYIIAIOT €€ KOHCTUTYIMOHHBIE IpaBa M CBOOOIBI, W,
ClIeIOBAaTeNIbHO, €€ Jkajo0a B JTOW dYacTM HE SBISETCS JOMYCTUMOHM B
COOTBETCTBUM ¢ TpeboBaHusiMU DenepanbHOr0 KOHCTUTYLMOHHOro 3akoHa "O
Konctutynmonnom Cyne Poccuiickoit @enepanun’.

2. IlpexpaTuTh MPOM3BOJACTBO IO JAENY B YacTH, KAcCalOLIEWCs NPOBEPKHU
KOHCTUTYIIMOHHOCTH ocniapuBaeMbix M.I'. UepHOBOW MOJI0KEHUM, CONEPHKAINXCS
B 4aCTSAX BTOPOM, TPEThEN U 4ETBEPTOM cTaThu 5 3akoHa Poccuiickoit Penepanuun
or 13 mapra 1992 roma "OO omepaTUBHO - PO3BICKHON JEATEILHOCTH B
Poccuiickoii ®@enepaumu’, TMOCKOJABKY OHM YTpaTWIM CHJIy K Hayaily
pPacCMOTPEHHUSI HACTOSIIIETO JIeJla U UX MPUMEHEHUEM KOHCTUTYIIMOHHBIE TIpaBa U
CBOOO/IBI 3asIBUTEILHUIIBI HE ObUTH HAPYIIICHBI.

3. IlpekpaTuTh NPOM3BOJCTBO MO JAEIYy B YacTH, KacarolIEWCs MPOBEPKU
KOHCTUTYLHOHHOCTHU ocnapuBaembix M.I'. UepHOBOW MOJIOXKEHUH, COAEPKAIUXCA
B YacTsAX BTOpOU U TpeThell ctaThu 11 DenepanbHOro 3akona ot 12 asrycra 1995
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rona "OO omepaTMBHO - PO3BICKHON EATEILHOCTH'", TIOCKOJIbKY OHH HE
NPUMEHEHbl W HE TMOJJIeKAT MPUMEHEHUIO B JEJN€ 3asABUTEIbHULBI U,
CleIoBaTeIbHO, €€ >kamo0a B JTOM 4YacTH HE SBIAETCA JIONYyCTUMOW B
COOTBETCTBUM C TpeOoBaHusiMU DenepanbHOr0 KOHCTUTYIIMOHHOrO 3akoHa "O
Koncturyunonnom Cyne Poccuiickoit @enepanuu’.

4. IlpekpaTuTh MPOU3BOJACTBO IO AEIY B YacCTH, KacaroLIEWCs NPOBEPKHU
KOHCTUTYLIMIOHHOCTH ocnapuBaemoro IM.I'. UYUepHOBOl mOJIOXKEHUS CTaTbu 9
®denepanpHoro 3akoHa ot 12 aerycrta 1995 roga "OO omepaTMBHO - pO3BICKHOMN
NEeATENbHOCTH'",  COIVIACHO  KOTOPOMY  Marepuanibl 00  OrpaHHYEHUU
KOHCTUTYIIMOHHBIX MpaB TPa)KJaH MPU TMPOBEICHUM OMNEPATUBHO - PO3BICKHBIX
MEpONPUSTUNA paccMaTPUBAIOTCS JIUIIb YIMOJTHOMOUYEHHBIM CYJIb€H, MOCKOIBKY
JAHHOE TIOJIOKEHHE YTPATWIIO CHJTy K Hayaly PacCMOTPEHHMsI HACTOSILEro Jena U
MPUMEHEHUEM HTOT0 MOJIOKEHUS KOHCTUTYIIMOHHBIE mMpaBa W cBoOoabl H.T.
UepHOBOi1 HE OBLIIM HAPYIIICHBI.

5. Omnpenenenne Koucturyumonnoro Cynma Poccuiickoit ®denepanuu 1o
JTAHHOM ka100e OKOHYATEJIbHO U 00KATOBAHUIO HE TIOIJICKHUT.

6. Hacrosmee Omnpenenenue mnoaiexuT omyonukoBanuo B "CoOpaHuu
3akoHoAaTenbcTBa  Poccuiickoit  ®enepauun" u  "Poccuiickoil  razere".
Onpenenenue  JOKHO  ObITh  omyONMKOBaHO  Takke B "BecTHuke
Konctutynmonnoro Cyna Poccuiickoii @enepanun.

Konctutynmonnsiit Cya
Poccniickont @enepanun

OCOBOE MHEHME
CYJIbA KOHCTUTYIIHOHHOTI' O CYJIA POCCUMCKOM ®EJEPAIINN
A.JI. KOHOHOBA 110 JEJIY O TPOBEPKE KOHCTUTYIIMOHHOCTHN
OTJIEJIbHBIX MMOJIOKEHUHN ®EJEPAJIBHOI'O 3AKOHA
"OBb OITEPATHUBHO - PO3BICKHOM JESTEJIBHOCTH" IO KAJOBE
TPAXKJIAHKH U.I'. YEPHOBOM

B cootBercTBHM co cTaTher 76 PenepanbHOTO0 KOHCTUTYIIMOHHOTO 3aKoHa "O
Koncturyumonnom  Cyne  Poccuiickoit  @enepaunu”  BbIpaKar0  CBOE
MpPUHIUNHATBHOE Hecoryiacue ¢ pemeHueM Koncrturynuonnoro Cyza mo JaHHOMY
neny.

1. IlpekpamieHue NOPOU3BOACTBA TNPAKTUUECKH [0 BCEM TpPeOOBAHUIM
3asBUTEJILHUIIBI M TEM CaMbIM OTKa3 €il B MpaBe Ha 0OpallleHUe C JaHHOH *Kano0ou
€CTh, 110 HAIlIEMy MHEHHIO, HE YTO MHOE, KaK OTKa3 B MPAaBOCYIUU.

[IpexpaTuB €m0 B CBSI3M C HEJOIMYCTUMOCTBIO 3KalloObl, KOHCTUTYITMOHHBIN
Cyn axkTudecku H3MEHUJT CBOoe TMepBoHadanbHOe pemieHue oT 08.01.98 o
NPUHATUU OOpaIIeHus] K PACCMOTPEHHUI0 U, CJEAOBATEIBbHO, O JOIMYCTUMOCTH
Kamo0bl, XOTS TIOCJIE STOTO HU B MPOIECCe MOATOTOBKHU, HU BO BPEMS CITYIIaHUS
nena He OBLJI0 YCTAHOBJEHO KAaKHX-TMOO HOBBIX (DAKTOB U OOCTOSITENIBCTB,
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JAFOIIMX OCHOBAHUE JIJI1 HHOM OLICHKHU.

Cyn HeOOOCHOBAHHO OTCTYIMJ TAK:K€ OT MHOTOKPATHO MOJTBEPKIAEMON UM
paHee TMO3UIIMHU, BBITEKAIONIEH U3 TMOJ0XKEHUM cTtatbu 97 ®denepaibHOTO
KOHCTUTYUHMOHHOTO 3akoHa "O  KonctutyuuonHom Cyae  Poccuiickoit
®denepanuu", B COOTBETCTBHHM C KOTOPBIMH 3Kajlo0a MOMycTUMa, eciu: 1) 3aKoH
3aTparuBaeT KOHCTUTYIIMOHHBIE TIpaBa U CBOOOABI TpaxkaaH; 2) 3aKOH IMPUMEHEH
WM TOJJICKUT NPUMEHEHHUIO B KOHKPETHOM Jiesie. OYEeBHUIHO, UTO BBITEKAIOLINE
OTCIOZIa OCHOBAHHS HEJOMYCTUMOCTH JKajJoObl HE MOTYT OBITh HMCTOIKOBAHBI
pacIIMPUTETHLHO, UO0 TaKUM 00pa30M OTPAaHWYMBACTCS MPaBO Ha oOparieHue B
Cyn.

HanporuB, Bce Marepuanbl Jena ¢ aOCOJNIOTHOM — OYEBHUIHOCTHIO
CBUIETEIBCTBYIOT O TOM, YTO 00a yKa3aHHBIX YCIIOBHS JTOMYCTHUMOCTH >KaJoObI
N.I". YepHOBOI1 OBLIIN COOTIOACHBI.

Bonpoc xe o0 TOM, HapylleHbl WIM HET KOHCTUTYLHOHHBIE ITpaBa
3asIBUTEIBHUIIBI MMEHHO paccMaTpUBaeMbiM 3aKOHOM, HE MOXET ObITh
UCTOJIKOBAaH  KaK  JIONOJHUTEIBHOE  OCHOBAaHHUE  JIOMYCTUMOCTU  WJIU
HEJIOMYCTUMOCTH >KajloObl, TOCKOJbKY OH SIBIIETCS HEOTHEMIIEMOW YaCThIO
pa3pelleHus JIeNia Mo CYLIECTBY B COOTBETCTBUU co craThedl 100 denepanibHOTO
KOHCTUTYUHMOHHOTO 3akoHa "O  KonctutynumonHom Cyae  Poccuiickoit
denepanuu" U MOXKET OBITh Pa3pEICH JIUIIb C TOYKU 3PEHUSI TOJIBKO OJHOTO W3
JIBYX BapUaHTOB - MPU3HAHUS KOHCTUTYLIMOHHOCTH WJIM HEKOHCTUTYIMOHHOCTHU
paccMaTpUBAEMbIX IIOJOKEHUN. YTBEPKICHUE O TOM, 4YTO JIAHHBIM 3aKOH HE
HapyllaeT KOHCTUTYLIMOHHbIC TMpaBa 3asBUTEIIbHUIILI, O3HA4YaeT (aKTUUECKU
CKpBITOE MPU3HAHKME JTAHHOTO 3aKOHA COOTBETCTBYIOIIUM KOHCTUTYLHMH, OJHAKO
CyJl YKJIOHSIETCSI MPU 3TOM OT MPSIMOM OIEHKHM KOHCTUTYIIMOHHOCTH 3aKOHA, TO
€CTh OT pa3pelICHUs KajoObl MO CYIIECTBY. JTO BHAHO TakKe€ M3 TOro, 4TO B
MOTHUBHUPOBOUHOM YacTu OrnpeneneHus CoIepkKaTcs MHOTOYUCICHHbBIE OLCHKU
OCHapUBaE€MbIX MOJIOKEHUNW C TOYKH 3pEHUSI KOHCTUTYLUHMOHHBIX HOPM, 4YTO
MPOTUBOPEUYUT OKOHYATENHHON CEHTEHIIUH.

VYr1Bepxkaennss KonctutynumonHoro Cyna o TOM, 4YTO MpPaBONPUMEHUTEIb
JIEWCTBOBAJ B MPOTUBOPEYMHU C 3aKOHOM, BONPEKU 3aKOHY WJIM O TOM, YTO OH
MPUMEHWI HE T€ HOPMBI, KOTOpbHIE CJIEAYeT MPUMEHSTh, MO HANIEMy MHEHHIO,
BBIXOJIST 32 MPEAENbl BOIIPOCOB, MOJIEKAIIUX YCTAHOBIEHUIO U UCCIIEIOBAHUIO B
JJAHHOM JieJie, TIOCKOJIbKY OTHOCSTCSI K KOMIIETEHIIMM IPYTUX CYJOB WJIA WHBIX
OpraHoB.

B nene xe OTCYTCTBYIOT Kakue-TMOO OCHOBaHUS ISl TaKUX BBIBOJOB. Tak,
MPOKypaTypa, mpoBepsiBIas kajno0sl YepHOBOH, HE HAILUIAa HApYIIEHU 3aKoHA B
JEeATEIIBHOCTH OIEPaTUBHBIX opraHoB. Jleno mo oOBuHeHuto HukwuiieHko, Ha
KoTopoe ccoputaeTca KoHcTuTyunoHHbli Cya, HE HMMEET HENOCPEACTBEHHOTO
OTHOILIEHHS K IPUMEHEHUIO ocniapuBaemMoro 3akoHa. B pemenun Boarorpaackoro
o0nacTHOTO cyzaa 1o xkamobe UepHOBOHW TakkKe HET YTBEPXKICHUS O HAPYIICHUH
3akoHa, a HalpOTUB, YTBEPKIAETCS MPOTHUBOIIOI0XKHOE.

He mo3Bonser cnenate momoOHbIE OOOOIIEHHBIE BBIBOJALI M PEIICHUE
Cynebnoli koyieruu 1o rpaxkaaHckum aenam Bepxosunoro Cyna Poccwuiickoit
O®epnepanuu. [IpuBeeHHOE B HEM TOJIKOBAHHME JUIsl JJAHHOTO Ciy4yas OJHOTO W3
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OCIIAPUBAEMBIX IOJOKEHWH 3aKOHa KakK pa3 M MOKa3bIBAaeT, YTO JOMYCKAaeTCs
pa3iMyHOE€ HUX TOJKOBAHHWE Pa3HbIMU MPABONPUMEHUTEISIMU M TEM CaMbIM
MOATBEPKIACTCS WMMaHEHTHash Je(peKTHOCT, HOpPMBI. JlaHHOE peleHue He
YCTpaHsSIeT U HE MOXET 3aMEHHUTh CaMO IO ce0e pa3pelleHue HU OJHOTO U3
BOIIPOCOB, NTOCTABJICHHBIX B KOHCTUTYIIMOHHOM kasio0e UepHOBOH.

[TosToMy BpsiA U MOXHO YTBEpXkAaTh, 4yTo YepHOBa MOJydusa B 3TOM
pelIeHr: MpaBoByIo 3amuTy. 3BecTHO, 4TO B TeUeHHe Oojiee TpeX JIET BILUIOTh J0
HACTOSIIETO BPEMEHHU €€ TpeOOBaHMsI TaK U He OBLIN YAOBIECTBOPEHBI. XapaKTEPHO
Takxke, 4yTo emie B Mapre 1998 roma cyawssa LleHTpanbHOro pamloHHOro cyjaa T.
Bonrorpana, paccmarpuBagiias xanody UepHOBOM, 3asBUIa CAMOOTBO/I, CChLIASCH
Ha yrpo3bl npexactaButens YBJI, "d4To y cyapu uMeeTCsl JIMYHAS JKU3Hb U
ONEPAaTUBHO - PO3BICKHBIE MEPOIPHUATHUS MO 3aKOHY MPOBOAATCS MPOTHUB JIOOOT0
rpaxkaaHuHa".

2. B wmarepuaniax jaena MMEIOTCS MHOTOYMCIICHHBIE JAaHHBIE O TOM, 4YTO
OCHOBHBIE  KOHCTUTYILMOHHBIE TMpaBa  3asABUTEIBHULIBI, B TOM  YHUCJE
rapaHTupoBaHHbIe cTaThsiMu 19 (wacth 1), 21 (wacts 1), 23, 24, 25, 29 (vactb 4),
45 (uactp 1), 46 (wactu 1, 2), 52 Konctutyuuu Poccuiickoit @eneparuu, rpyoo
HapyIaIUCh HE TOJIBKO (DEHOMEHANBHBIM TPOU3BOJIOM IMPABOOXPAHUTEIHHBIX
OpPraHoB, HO UMEHHO NOTOMY, YTO oOxanmyembld ero DenepanbHblil 3akoH "OO
OIIEPAaTUBHO - PO3BICKHOMW JESATEIBHOCTU" KaK pa3 U JOIYCKAeT TaAKOW IPOU3BOII U
MPaKTUYECKA HEOTPAHWYEHHOE YCMOTPEHHUE CHEICIYk O, OCYIIECTBISIOMIUX 3Ty
NEeSATEIbHOCTbD.

Kak BunHo u3 marepuasioB xanoObl, B utone 1995 rona xypuanuctka W.T.
YepHoBa B CBSI3W C MOATOTOBKOM psjia KPUTUYECKHX MyOIuKamuii o padote
BOJITOTPAJICKOM MWIMIIMM MOJBEprajiach IIaHTaXy CO CTOPOHBI OTBETCTBEHHBIX
muit YBJ[ Bousrorpaackoit o0nacTtu, KOTOpbIE YIrpoXkaidud IMpeaaTh Oryiacke
KOMITPOMETHPYIOIMe (HaKThl €€ TMIHON KU3HU, JOOBITHIC OTIEPATUBHBIM ITyTEM.

B cootBerctBUM co cratbeit 5 ®enepanbHoro 3akoHa "OO omnepaTHUBHO -
PO3BICKHOM JIedATeIbHOCTH" OHAa oOpaTuiach ¢ ajno0aMu O 3allluTe CBOUX IpPaB B
OpraHbl IPOKYpaTypbl U CyJaeOHble MHCTAaHIMU. Toraa eil cTajo U3BECTHO, YTO B
ob6mactHoM YBJI B mae 1995 ronga Ha ocHOBaHUHU aOCOIOTHO HEAOCTOBEPHOTO, T10
€€ MHEHHIO, "areHTypHOro cooOmieHusa" (ctarbsi 7, 4acTh mepBas, 3aKoHA) O
HE3aKOHHOM MpeANpUHUMATENbCKON JIEATEIbHOCTH B OTHOUIEHHMM Hee ObLIo
3aBEJICHO JeJio omnepaTuBHOro yuera (ctatbss 10 3akoHa), NPOBOAMIOCH
HaOmoeHue (cratbst 6 3aKoHA) C MCMOJIb30BAHMEM TEXHUYECKHX CPENICTB, IO
WHUIIMATUBE  CIEICIYXO0 OBLJI0O TMOJy4eHO CyJAeOHOe pa3pelieHue Ha
IpocinyliMBaHUE €€  JoMaliHero  TtenedoHa  "mias  yCTaHOBIEHUS U
JIOKYMEHTUPOBAHMS MPECTyNnHbIX cBsize" (cratbst 9 3akona). Tosibko Tmocie
BMelaTeabcTBa ['eHepanbHOil mpokyparypsl Poccuiickoii @enepauuu el ObLIO
COOOIIEHO, YTO ONEPATUBHBIE MEPONPUATHS B OTHOILIEHUU HEe ObUIH MPEKPaIICHBbI
B ssHBape 1996 rona, mpuuemM kakux-aubo Hapymernii deaepanbHoro 3akoHa "O06
OIEPAaTUBHO - PO3BICKHOUN JAEATENBHOCTU'" MPOKypaTypa HE yCTAaHOBHWIIA, OJHAKO
Opu STOM HE OBUIO YCTaHOBJIEHO M CaMOT0 COOBITHS IpPaBOHAPYILEHUS,
coBepiieHHOTO YepHOBOW WM ApyruMH Junamud. Hecmorps Ha TpeboBaHHe
UepHOBOH, B OTHOIICHUH HEE TaK U HE ObUIO MPUHATO HUKAKUX IMPOIIECCYaTbHBIX
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peleHuit H1 0 BO30YXA€HUU, HU 00 OTKa3e B BO30YKIEHUHU YTOJIOBHOTO jAena. ITO
SBUJIOCh OCHOBAHHUEM JIJIsI OTPUIIAHMS €€ MpaBa Ha O3HAKOMJIEHHE C COOpaHHOU B
OTHOUIIEHUM Hee HH(pOpMaluen (CTaThs 5, 4aCTh TPEThs, 3aKOHA).

[locne pAMUTENBHBIX M MHOTOKPATHBIX TpPeOOBaHUM CyAbM HEKOTOpas
ornepatuBHass uWH(popmalus Oblla HampaBlieHa B CEKPETHOM TMOpSAKE B
Bonrorpanckuit 0651acTHOM CyJI, Tie paccMaTpuBaiach xkajaoba YepHoBoH, oHAKO
U TOTJIa el ObUIO OTKa3aHO B 0O3HAKOMJICHUU C HEIO, TOCcKoJIbKy Y B/l oTHecna ee k
CBEJICHUSIM, COJEpXKalllMM TIOCYJapCTBEHHYIO0 TaiHy (ctratba 12 3akona). "Ilo
MUHOBAHHMIO HaJO0OHOCTH" OmepaTHUBHBIE MaTepuaibl ObLTH BO3BpamieHsl B YBJ/I,
rie ¥ ObLIM YHUYTOXKEHBI B ceHTsI0pe 1997 rona "Ha OCHOBaHWM BEIOMCTBEHHBIX
UHCTPYKIMI'", TEM caMblM BO3HHUKJIO HENPEOJOJIMMOE NPEHSITCTBUE IS
pa3penieHus Kaao0bl.

Kpome TOro, B marepuanax Jena €cTb JaHHBIE, MPSMO OIPOBEPrarollye
BbIBOJbI  KoHcturynnonnoro Cyna o HeEnpuMeHEHHMHM B Jene  YepHOBOM
nosioxkeHuil craten 11  paccmarpuBaemoro 3akoHa. Marepuansl ee  nena
OMEpPAaTUBHOIO y4deTa ObUIM-Tak, M0 BheIpaxkeHuto YBJI, "peamuszoBanbl" B
yronoBHoM Jienie N 3177 no oOBuHeHuto xypHanuctoB biaromaposa u I'eiiko 1o
cratbe 208, wacts 3, YK, BmnocieacTtsum mpekparieHHoM. K xamobe UepHoBoi
IpUOOILEHBl OOIIMPHBIE BBIIUCKHU M3 3TOTO JieJia ¢ paciin(poBKOM IPpUOOILIEHHBIX
B KauecTBE JOKa3aTeJIbCTB ayJIMOKACCET OINEPAaTHBHOIO  IPOCIYIINBAHUSA
Tenae(OHHBIX IEPETOBOPOB, MPOU3BEIECHHBIX, KCTATH, BOIIPEKU PA3PELICHHIO CY/Ia.

N3noxkeHHoe MO3BOJISIET YTBEPKAaTh, UTO K 3asgBUTEIbHUIIE YepHOBOHN ObLIN
IpUMEHEHb UMEHHO Te HOopMbl DenepanbHoro 3akoHa "OO omnepaTuBHO -
PO3BICKHOU JesATeabHOCTH", KOTOphle oHAa oOxanyer B Koncturynumonnom Cyze,
U, CJEeIOBATEIbHO, €CTh BCE OCHOBAHUS ISl PACCMOTPEHHUS UX MO CYLIECTBY, C
TOYKH 3peHUs nx coorBeTcTBUs KoHcTuTynmu Poccuiickoit denepanumu.

3. Koncrurymus Poccutickoit denepanuu, Tak e Kak ¥ psia MEKIYHAPOIHO -
IPABOBBIX HOPM, OMpefenseT OOLMe NPUHIUIBl YCTAHOBICHHUS BO3MOYKHBIX
OrpaHUYEHU MpaB U cBOOO, 00s3aTeIbHbIE AJIs1 3aKOHOAATENSL.

[TogoGHbIe orpaHUYeHUS] MOTYT OBITh YCTAHOBJIECHBI TOJBKO B (heepaibHOM
3aKOHE (4acTb TPEThs CTaTbu 55). DTO 03HAYAET, YTO HOPMATUBHBIE aKThl MHOTO
YPOBHS, BKJIIOUasi BEZIOMCTBEHHbBIE, @ TeM 0oJiee HEOMyOIMKOBAaHHBIEC UM HOCSIIIHNE
3aKpBITBIM  XapakTep, HE TOJBKO HE MOTYT YCTaHaBIMBAaTh KaKUX-JTHMOO
OTpaHUYEeHH TpaB W CBOOOJ, HO U PEryJupoBaTh MOPSIOK MU OCHOBAHMS UX
PUMEHEHUS, YCIOBUS, MPEEIbl, CPOKH U APYTHE CYIIECTBEHHbIE MPU3HAKU ITHX
OTpAaHUYECHHU.

[Tonoxxenust 3akoHa, KacaroIIecs BO3MOXXHBIX OTpaHUYEHUM MpaB U CBOOO/I,
JOJDKHBI  OBITh SICHBI W ONpENENeHHBL. OTOT NPHUHIUI, BBITEKAIOUUN U3
TpeboBanuii ctatbu 19 Koncturynum Poccuiickoii ®denepaiyiv, HEOJHOKPATHO
ObU1 BbIpaskeH B nosunusax KoncrurynuonHoro Cyna Kak HEOOXOAMMOE yCIIOBHE
HEJOMyLIEHUsI TpOM3BOJa NpU MpuUMeHEeHuM 3akoHa (cM. IlocraHoBieHuUs
Konctutynmonnoro Cyna Poccuiickoit ®enepauun ot 25.04.95 u nap.).
VYcTaHOBNIEHHBIE OTPAaHUYEHUs] JOJDKHBI OBITh YETKM U TOHSATHBI JIIOOOMY
rpaXIaHUHY H  JOJDKHOCTHOMY Jdny. Hopma fgomkHa He JOMycKaTh
MPOU3BOJILHOTO TOJIKOBAHUS, SICHO YCTAHABJIMBATh MPENENbl OrPAHUYCHUN U
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CTENEHb YCMOTPEHHUS MCIOJHUTEIbHBIX OpraHoB. B mnpoTMBHOM ciydae
HapylIIaeTcsl MPUHIIMIT BEpXOBEHCTBA 3akoHa (cTaThu 76, 90, wacte 3, 115, yacth
3, Konctutymuu Poccuiickoit deaeparun).

VYcraHoBIeHHE OTpaHUYEHUM MpaB M CBOOOJ AOKHO OBITh COpPa3MEPHO
3amuiaeMbiM KOHCTUTYIIMENH M 3aKOHAMHM LIEHHOCTSIM MHPAaBOBOTO TOCYyAapCTBa.
OTH OrpaHMyYeHUs JODKHBl YYUTHIBATH HEOOXOAMMBIA OajaHC HWHTEPECOB
yeJioBeKa, 001ecTBa U rocyaapera. B coorBeTcTBUM co crathelt 8 KonBeHImu o
3alUTe MpPaB 4YeJIOBEKa M OCHOBHBIX CBOOOJ BMEIIATEIHCTBO TOCYAAPCTBEHHBIX
OpPraHoB B OCYILIECTBIICHUE IMpPAB HA YBAXCHHE JUYHOM W CEMEWHOMN KWU3HHU,
HEITPUKOCHOBEHHOCTH KWJIMILA, TAWHBI KOPPECHOHICHIIMH AOIMYCTUMO JIUIIb KaK
"HeoOX0MMOE B JIEMOKPATHYECKOM 00IIecTBE" U TOJIBKO B OMPENEICHHBIX IIEIIAX.
Yacte 3 crareu 55 Koncrurynuu Poccniickon @enepanuy Takke TOBOPUT O TOM,
yTo '"mpaBa W CBOOOJBI YEIOBEKA M TpaKJaHWHA MOTYT OBITb OrpaHUYECHBI
dbenepalibHBIM 3aKOHOM TOJIBKO B TOW Mepe, B KaKOW 3TO HEOOXOAMMO B ILIEJISAX
3alATBl OCHOB KOHCTHUTYIMOHHOI'O CTpOsl, HPAaBCTBEHHOCTH, 3/I0pPOBbs, IPaB U
3aKOHHBIX HMHTEPECOB JPYrux Jul, oOecredeHus: OOOpPOHbI M 0€30ImacHOCTH
rocyaapcraa'.

W3 npuHIMIIa COpa3MEPHOCTH BBITEKAET, YTO OTPAHUUYEHUS MpaB U CBOOO] B
OTIEPATUBHO - PO3BICKHOM AEATEIHHOCTU MOTYT OBITh ONpPaBAAaHbI U JTOMYCTUMBI,
€CJIM OHU YCTAHOBJICHBI B IEJSX 3aIIUTHI HE OT JII0OOTO MPaBOHAPYIICHUS, a JUIIIb
OT HamOoJiee OMACHBIX MPECTYNMHBIX HAPYIICHHN 3aKkoHa, MO KpalHEH Mepe Tex,
KOTOpbIE TPEOYIOT MPEIBAPUTEIBLHOIO pacciieIoBaHus (KaK 3TO OIpPEAENIEHO B
yacTu BTOpoH crtatbu 8 PepepanbHOro 3akoHa "OO omepaTHMBHO - PO3BICKHOU
nestenpbHocTH"). OnepaTUBHO - PO3BICKHBIE MEPONPUSTHS MOTYT IPOBOIUTHCS
TOJIBKO TOTJIa, KOTJla MHBIM IyTEM JIOCTHUYb IMOCTAaBJIECHHOW LETU HEBO3MOXKHO.
NMeHHO  Takoe  HEeO0OXOAMMOE  YCJIOBHE,  BIIOJIHE  COOTBETCTBYIOLIEE
KOHCTUTYILIMOHHOMY MIPHUHIMITY COPa3MEPHOCTU OTPAHUYEHUS IPAB, COAEPIKAIOCH
B 4acTu mepBoil cratbu 6 3akoHa Poccuiickoit denepammu "OO6 omnepatuBHO -
po3bIcKHOW aesiteibHOCTH B Poccutickoit ®denepanun”" 1992 roma, ogHako B
paccMaTpuBaeMoOM peaKIMK 3TO MOJI0KEHHE ObIJI0O HEOOOCHOBAHHO MCKIIIOUEHO.

[IpyHIMIIBI ~ ONpENeeHHOCTH UM COPa3MEPHOCTH  TPEOYIOT — TaKxke
YCTAHOBJICHHSI 3aKOHOJIATE€JIEeM YETKUX M pPa3yMHBIX BpPEMEHHBIX PaMOK,
JIOTTYCKaeMBbIX OTpaHWYEHUN TpaB W CBOOON. Takue OrpaHHuYCHHUs, BKIOYas U
TallHbIII XapakTep OINEpPAaTUBHO - PO3BICKHBIX MEPONPUITHI OT OO0BEKTa
HaAOJIOICHUS, HE MOTYT COXPaHATHCS HEONPEAECICHHO JUIMTENbHBIN CpoK. Beskoe
OrpaHMYEHHE TIpaBa MOXET JOMyCKaTbCs JMIIb Kak BpeMeHHas Mepa. B
IPOTUBHOM CJIy4ae OHO SIBJIAETCS HE YeM HMHBIM, KaK OTMEHOHM IpaBa, KOTOpas
HEJIoNyCcThMa B cuily 4yactu 2 cratbu 55 Konctutynuu Poccuiickoin denepanuu.

Copa3MepHOCTh U 11€J€00YCIOBIEHHOCTh OTPAaHUYEHHOTO BMEIIATEIbCTBA
rOCYJapCTBEHHBIX OpPraHOB B JIMYHYIO >KU3Hb TPAXJaH IpPU OINEPATUBHO -
PO3BICKHOM AEATEIbHOCTH MPEANOIAratoT TAKXKe MPEAEIIbl TAKOTO BMEIIATEIbCTBA
U 1O Kpyry Jul. Bcskoe BMemaTrenbcTBO 3[€Ch JIOJDKHO OBITh CTPOTO
BBIOOPOYHBIM, a He OOmenonckoBbiIM. OHO HE MOXET HOCHUTh BCEOOIIHIA,
TOTAJIBHBI XapakTep, NMOJABEPras COMHEHHMIO BCSIKOE JIMIO W IOA03pEBasl €ro B
OPUYACTHOCTH K TMPECTyIUIEHHI0. Takoe BMEIIATeIbCTBO JOHKHO — OBITh
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JI0OCTaTOYHO OOOCHOBAaHHBIM KaK B JJAHHBIX KOHKPETHBIX 00CTOSITENICTBAX, TaK U B
OTHOUIEHUM KOHKPETHOTO WHJIMBHJA, NPU OTPAHUYEHUU CTENEHU YCMOTPEHHS
JOJDKHOCTHOTO JIMIIA Y TTPU HAIMYUHU PEATTbHOTO BHEBEJOMCTBEHHOTO, B TOM YHCIIE
CyleOHOTO, KOHTPOJISI 32 00OCHOBAaHHOCTBIO ATHX Mep. Kareropuyecku Hemb3s
corinacuThcsi ¢ BbIBoJOM KoHcTuTynnonHoro Cyna o TOM, 4YTO IPOBEACHHE
OMEpPATUBHO - PO3BICKHBIX MEpPONPUITHI caMo 1Mo cebe He HapyllaeT MpaB
YyelioBeKa M JIOMYCTUMO YXE€ TOTOMYy, 4YTO TIpeciielyeT Leau OophObl C
NpeCTyIIEHHEM, KOTOpOe, JAecKaTh, He SBIsETCS cdepoil 4acTHOW KHU3HU. DTO
POTUBOPEYMT BCEM MPEICTABIECHUSAM O MPE3yMIIIIMM HEBUHOBHOCTH.

l'ocynapctBo B cumy crareit 2, 17, 45 (wactb 1), 55 (wacth 2) u apyrux
nosnoxenuil Koncturyuum Poccuiickoit ®denepauuu 0053aHO TapaHTUPOBATh
3aIMTYy MpaB U cBOOOJ YEIOBEKA M IPAKJAHWHA U HE MOXKET UCXOIUTH MPU 3TOM
U3 TNPEANoiIoKEeHU AOOPONOPSAOYHOCTH HCIIOJHHUTENIBHBIX OpraHoB. B paBHOI
Mepe 9TO TpeboBaHME OTHOCUTCS W K CIydasM, Korja 3aKOHOJAaTelhb
YCTAHABIMBAET JOMYCTUMbIE OrPAHUYEHUS JTUX MpaB. OTH TapaHTUU
npuoOpeTaroT 0coboe 3HaUeHHE B cpepe OmepaTuBHO - PO3BICKHOU JESATEIHLHOCTU
KaK  JESATEIbHOCTH,  NPEANOoJIararliei, Kak  NpaBWIO,  HETJACHBIN,
HENpoLECCYalbHbI XapakTep. YUWThIBas, 4TO 3Ta cdepa ACSITEIbHOCTH B TOM
4YacTH, KOTOpash 3aTparvBaeT NpaBa U HHTEPECHl OTHECIBHBIX WL, SBISIETCS
BCIIOMOT'AaTEJIbHOM, IOAYMHEHHOW 3ajJadaM IpecedYeHUsl MPECTyNHOCTH U
pPacCMOTPEHHUS YTOJOBHBIX JIEJ, MPOLEAYPHbIE TAPAHTUN CY/I€OHOM 3allUTHI 31€Ch
HE MOTYT OBITh MEHBIIMMU, Y€M B YroJioBHOM npouecce. Koncruryunonnsiii Cyn
HEOJHOKPAaTHO OTMEYal B CBOUX PEILIEHUSX, YTO MPABO Ha CYyACOHYIO 3allHUTy
corinacHo ctatbe 56 (yacth 1) KOHCTUTYIIMM OTHECEHO K TaKuM IpaBaM H
cBOOOJaM, KOTOpPBIE HE MOTYT OBITh OTpaHUYEHbI. DTO MPABO BBICTYMAET Kak
rapantusg Bcex Jpyrux npaB (IlocranoBnenue Kouctutynunonnoro Cyna
Poccuiickoit @enepainuu ot 03.05.95).

4. Crates 10 (vactu mepBasi, BTopas U JPYTHUE) paccMaTpUBAEMOro 3aKoHa
MIO3BOJISIET OPTaHaM, OCYLIECTBIISIOIINUM ONEPATUBHO - PO3BICKHYIO AESTENBHOCTD,
"... co3/1aBaTh M HUCHOJb30BaTh MH(OPMALMOHHBIE CHCTEMBI, a TaKXe 3aBOIUTH
Jiesla ONEPAaTUBHOTO yuyeTa... B LENSIX COOMpaHUS M CHUCTEMaTH3alMd CBEIACHMH,
IIPOBEPKU W OLICHKM pE3YyJbTAaTOB OIEPATUBHO - PO3BICKHOW JESITEIBHOCTH, a
TAaK)K€ IPUHATUS HAa HMX OCHOBE COOTBETCTBYIOIIMX pELICHHUH..". Xapakrep U
00beM ATHUX "CBEJEHUN" HE YTOUHSAETCS, OJTHAKO U3 APYIUX MOJOKEHUN 3aKoHa
yCMaTPHUBAETCS, YTO K YHCIY JAHHBIX CBEJIEHUN OTHOCUTCS Takxe nHpopmanus "o
JUIAX, TOATOTABIMBAIOLIUX, COBEPIIAIOIINX WIIM COBEPIIMBIINX MPOTUBOMNPABHOE
nesiHue" (4acTh BTOpasi CTaThbu 8 W JIpYrue), TO €CTh pedb HUJET MO CYIIECTBY O
nepcoHaapbHON uHGOpPMAIMU - KOHGUISHIMAIBHBIX '"CBeAeHUSAX O ¢akTax,
COOBITHSIX M OOCTOATENbCTBAX  KU3HU  TIPAXKIAHWHA,  TO3BOJISIOLIUX
uaeHTUGUIIMPOBaTh ero Ju4yHOCTh" (craths 2 denepanpHoro 3akona "OO
uHdopmaruu, nHbopmatuzauu u 3ammre nHbopmarmu" ot 20.02.95).

COop, xpaHeHHWE, UCIOJIb30BAaHUE W pacmpocTpaHeHue uHopMauu o
YaCTHOM KM3HHU JIMLA, U B YaCTHOCTU MEPCOHAIBHON MH(OpMAaLIUHU, PEryIupyeTcs
cratbeil 24 Koncturynuu Poccuiickoit @enepanny U BbIIIEHA3BAHHBIM 3aKOHOM.
COop cBenmeHuit 0 MEpCOHATBLHOM HMH(OpPMAIMK, TaKUM O0pa3oM, CYIIECTBEHHO
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3aTparuBaeT MHTEPEChl U KOHCTUTYIIMOHHBIE MpaBa JAHHOrO JUA. A 3aBeJcHUE
Jiefa OMEepaTUBHOIO Yyd4eTa, €CIM OHO KacaeTcsi MOAO3PEHH B OTHOIIECHUU
KOHKPETHOTO JIMIa, €CTh [0 CYTH pa3pellieHue Ha cOop NepCcOHaILHOM
uHpopmaruu 0 HeMm. C 3TOM TOUKH 3pEHUS YTBEPKJIEHUE B YACTU TPEThEU CTaThU
10 ®denepanbHoro 3akoHa "OO onepaTUBHO - PO3BICKHOM JEATEIBLHOCTH" O TOM,
yto "(aKT 3aBeleHMs Jelia ONEpPaTUBHOTO ydeTa HE SBJSETCS OCHOBAHUEM JIJIs
OTpaHUYCHMS] KOHCTUTYIIMOHHBIX TPAaB U CBOOOJ, a TaKke 3aKOHHBIX WHTEPECOB
YyeJoBeKa W TpaxJaHUHA", HE COOTBETCTBYET JACHCTBUTEIBHOCTH, BBOJWUT B
3a0Iy’)KIeHHE TpaBONPUMEHHUTENS M  (aKTHUYECKH OCBOOOXKIAaeT €ero oT
HEOOXOMMOCTH COONIOACHUS CYACOHBIX M WHBIX TapaHTUH OTpaHUYEHUS MPaB U
cBOOO M oOecredyeHus 3aKOHHBIX HMHTEPECOB WHIWBHAA, YTO MPOTUBOPEUUT
nosioxxeHusM cratei 18 u 45 Konctutynuu Poccuiickoit @enepanuu.

Yactp BTOpas crtatbu 10 ¢ OTCHUIKOM K MOJOKEHUSAM MyHKTa 2 (MOAMYHKT 1)
YacTU IIEPBOM CTAaThbM 7/ paccMaTpUBAEMOro 3aKOHA B KayeCTBE OCHOBAHUS
3aBEJICHUS JeJia ONEPATUBHOIO Y4Y€Ta HAa3bIBAET CTABIIME W3BECTHBIMU OpraHaM
CBEJICHHS O JIMIAX, MOATOTABIMBAIOIINX, COBEPIIAIOIIMX WM COBEPUIMBIINAX
MPOTUBOIPABHBIE AESHUS, €CIIM HET JOCTATOYHBIX JIAHHBIX JJI1 PEUIEHUs BOIpPOCa
0 BO30YXJEHUU YyroyioBHOro jnena. Takas ¢opmynupoBka 3akoHa (aKTHUECKH
MPEIOCTABIISIECT HA TIOJIHOE YCMOTPEHHUE ONEPATUBHOM CITYKOBbI PEIICHHE BOIIPOCa O
Hayayie OMEpPaTUBHO - PO3BICKHOTO Mpou3BoAcTBa. OHa He TpeOyeT 000CHOBaHUS
ATOTO PENIEHUs C TOYKH 3PEHUSI CTEIEHU JIOCTOBEPHOCTH MMEIOLIUXCS CBEIACHUH,
UX BaXHOCTH, HEOOXOJUMOCTH, JOKAa3aTeIbCTBEHHOCTH, pEaJbHOCTH B
KOHKPETHON CUTyallud M B OTHOILIEHUM KOHKpETHOro juia. OHa He 00s3bIBacT
VUYUTBIBATh U OTpakaTh BO3MOXXHOCTh MHBIX CIIOCOOOB JOCTHKEHUS IICJIH.
Hakonen, »sta QopMyInpoBKa [OIMyCKaeT 3aBelEHUE JelNa M B clydasdx
aMUHUCTPATUBHBIX M MHBIX HEOMACHBIX M HEMPECTYIHBIX HApPYIICHUN 3aKoHa.
DT0 0COOEHHO OYEBUJIHO B COMOCTABICHUH JAHHOW HOPMBI C TIOJIOKEHUSIMU YaCTH
BTOPOIl CTaTbl 8 TOro € 3aKOHa, COTJIACHO KOTOPBIM OMEPATUBHO - PO3BICKHbBIC
MEpPOTIPUATHS, HA KOTOpBIE TpeOyeTcs Cyie0HOe pa3pelieHne, MOTyT MPOBOAUTHCS
JUIIh TIpU Hanu4yuu WHopMmanuu (a HE TOJBKO CBEIEHUM), IO TMpPU3HAKAM
MPECTYIJICHUSI (2 HE BCSKOTO MPABOHAPYIICHUSI), IO KOTOPOMY IMPOU3BOCTBO
MPEABAPUTEIHHOTO CIIEICTBUS 00s3aTENIBHO.

BecpMa mokazaTenbHO, YTO YKa3aHHOE TOJIOKEHUE CTaTbU 7 HE TOJBKO HE
TpeOyeT, a, HAaoOOpOT, UCKIIOYAeT MPU 3aBEJCHUM Jeja OINEepPaTUBHOTO YyueTa
TpeOOBaHUE JOCTATOUHOCTU JAHHBIX, YKA3bIBAIOIINX HA MPU3HAKU MPECTYIICHUS.
B mpotuBHOM ciiyyae BO30YKJI€HHE YTrOJOBHOTO Jiejia ObLI0 Obl 00s3aTelbHBIM
(cratbs 108 YIIK PCOCP). Takum o06pa3om, paccMaTpruBaeMas HOpMa COACPKUT
psSIMOE JTIO3BOJICHUE 3aBOJIUTH ONEPATUBHBIC JieNla MPU OTCYTCTBUH JOCTOBEPHBIX
JAHHBIX O TMPECTYMHOM JesHuH. VIMEHHO Tak MOHMMAaIu 3TO TMOJIOKEHHE B
Bosrorpaackom VYBJI npu 3aBegeHun nena YepHoBoil. A B OTHOIICHUH
*)ypHanuctoB biarogapoBa u ['efiko UM XBaTUII0 MOTUBUPOBKHU "IUIsl BBIICHEHUS
MPECTYIHBIX HAMEPEHUI" .

N3 comoctaBnenus monokeHui crateit 6, 7 u 8 paccMarpuBaeMoro 3akoHa
TaK)K€ C OYEBUIHOCTHIO BBITEKAET, YTO TPEOOBaHMS OOS3aTEIBHOCTU CYAEOHOTO
pelIeHns paclpOCTPAHAIOTCS TOJBKO HA ONEPATUBHO - PO3BICKHBIE MEPOIPUATHS,
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KOTOPBIE OTPaHUYMBAIOT TAaKHME KOHCTUTYLIMOHHBIE MpaBa I'Pa)kaaH, Kak MpaBoO Ha
TallHy MEpenucku, TeaeOHHBIX MEPEroBOPOB, MOYTOBBIX, TEIErpa(HBIX U UHBIX
COOOIICHH, a TaKkKe MPaBO HA HEMPUKOCHOBEHHOCTD JKWJIUIIA. 3aKOH JTOMYCKAaeT,
TaKUM 00pa3oM, BCIKOE MHOE BTOPKEHHUE B YACTHYIO KM3Hb U COOp MEepCOHAIBHON
uHpopmaiuu 6e3 corjacusi U yBeIOMJICHUS JHIla U 0e3 CyIeOHOro pernieHus,
bakTHuecKu OECKOHTPOJBHO, HE PEryJHupys MPU STOM HU XapakTep, HU 00beM
coOupaeMoil UH(pOpPMaILIUK, OCTABISS 3TO HA YCMOTPEHHE CAMOIO ONEPATHUBHOTO
oprasa.

Opnako aG3am BTopoit wactu 1 cratem 11 denepampHoro 3akona "OO6
uHdopmaruu, uHGoOpMaTH3aMu U 3amute uHbopmaruu" chopmyaupoBaHa B
BUJE Kareropuueckoro 3ampera: "He  momyckaerca cOop, XpaHEHHe,
UCIIOJIb30BaHUE M PACHpPOCTpaHEHUE HHPOpPMAIMM O YaCTHOM JKM3HU, a PaBHO
uHbOpMaIlnK, HapyIIaoIIeH TUYHYIO TailHy, CEMEHHYIO TallHy, TallHy MEepENUCKH,
TeaeOHHBIX TEPErOBOPOB, IMOYTOBBIX, TelerpadHbBIX M HHBIX COOOIIEHUN
¢uznyeckoro nuna Oe3 ero corjacusi, KpoMe Kak Ha OCHOBaHUHM CyAEOHOTO
pemenusa". JlanHoe TpeOOBaHME MOJHOCTBIO COOTBETCTBYET KOHCTUTYLIMOHHBIM
MPUHIIMIIAM YCTAHOBJICHUSI OTPAaHUYECHUM TIPaB M CMBICTY Cy/IeOHOTO KOHTPOJIS 3a
COOJIIOICHUEM TIPEJIENIOB ATUX OTPAHUYCHUIA.

CormnocrapieHe MONO0KEHUI MyHKTa 6 4acTU NEPBOM CTaThbU 6 C MOJOKEHUEM
crateil 8 u 10 paccmarpuBaemMoro 3akoHa M aHadU3 MPAKTHKU MOKA3bIBAIOT, YTO
HaOJIOZICHUE KAaK BHJI ONEPATUBHO - PO3BICKHOTO MEPONPHUSTHS BO BCEX CIydasx
He TpeOyeT cyaeOHoro paspenieHrs. Mexay TeM HaOIo[eHUe SBISETCs ClIocoO0M
coopa nH(popMaIu 0O KOHKPETHOM YEJIOBEKE M BO MHOTHX CIydasiX COIPSKEHO C
BMEILIATEILCTBOM B €r0 YaCTHYIO KU3Hb. KpoMe Toro, criennanbHble TEXHUYECKUE
CpeICTBa TMO3BOJSIOT MPOU3BOJUTH HAOMIOJEHHE BHYTpPH Kuiauma 0e3
(GbopMallbHOIO TPOHUKHOBEHUSI B HEro, HO (DAKTUYECKHM C HApPYIIEHHUEM €ro
HEMPUKOCHOBEHHOCTU. YUWTHIBAsl BBIMICH3JI0KEHHBIE apPryMEHTBI, CJEAYEeT
IpU3HATh, YTO NEPEUUCIICHHbIE ClTyyau HAOIIOCHHs HEJOIMYCTUMBI 0€3 Cy1e0HOTo
paspeinieHus 1 KOHTPOJISL.

Takum oOpazoMm, mosoxkenus ctatbu 10 (4actu mepBasi, BTOpasi U TPEThs) B
COBOKYITHOCTH C TIOJIOKEHUsSIMU cTatedd 6 (dactb 1, myHKT 2), 7 (4acTh mepBas,
MYHKT 2, TOANYHKT 2), 8 (4acth BTopas) denepaibHoro 3akoHa "OO0 onepaTuBHO -
PO3BICKHOM JIeATENbHOCTH" JOMycKaroT cOOp, XpaHEHWE U HCIOJIb30BAHUE
nepcoHaabHOM  MH(OpMalMu, a TakkKe HaOMIOJIEHHWE C  HapylIeHUEM
HEMTPUKOCHOBEHHOCTH KuUJuIIa 0e3 IpOBEepKH 0OOCHOBAHHOCTU 3TUX JEUCTBHUM U
0e3 cyneOHOro paspeuieHus, a TakkKe MPU OTCYTCTBUHU JIOCTATOUHBIX MPU3HAKOB
MPECTYIJIEHUH, IO KOTOPBIM MPEIBAPUTENBHOE CIIECTBUE 0053aTE€IbHO, YTO HE
COOTBETCTBYET MOJIOkKEHUIM ctareit 19, 23, 24, 25, 45 (vactp 1) u 55 (wactp 3)
Koncturyuuu Poccuiickoit @enepanuu.

5. Yactb 4 crateu 10 paccmaTpuBaemMoro 3akoHa MpelycCMaTpUBaET, YTO JIEIIO0
ONEPATUBHOIO y4YeTa MPEKpallaeTcss B CiydyasxX 'pEIICHHs] KOHKPETHBIX 3a]ay
OTIEPATUBHO - PO3BICKHON JEATEIHHOCTH", @ TaKkKe "yCTaHOBICHUSI 00CTOSTEILCTB,
CBUCTEILCTBYIOIUX 00 OOBEKTUBHOW HEBO3MOXXHOCTH pEIICHHUsS 3THX 3aj1adu’.
[IpuBenenusie  GOPMYIMPOBKH HE OINPEACNSIOT SCHO W TOYHO, KAKOBBI
KOHKpPETHbIE OCHOBaHMs ((PaKThI), ¢ KOTOPHIMU 3aKOH CBSI3BIBAECT 0053aTEIHLHOCTh
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OMEPATUBHOIO OpraHa KakK MPeKpaTUTh JEJ0 U, COOTBETCTBEHHO, BMEIIATEIIHCTBO B
npaBa U CBOOOJbI, TAK U KOHKPETHBIE CPOKH, BPEMEHHBIE TIEPUOJIbI, HA KOTOPHIE
TaKkoe€ BMENIATENILCTBO MOXKET ObITh ompaBaaHo. llomokenuss 3akoHa He
MPEMATCTBYIOT YCMOTPEHHUIO OINEPATUBHOTO OpraHa MpOJOJDKATh HETJIACHOE
OTrpaHUYCHHE JIMIIA B MPaBax HEOMpPEAeNeHHO JOJTHI CpOK, mpuueM 0e3 Kakoro-
100 KOHTPOJISL BHE AaHHOTO BenoMcTBa. C TOUKHU 3peHUs] COOMIOEHUS TapaHTU
KOHCTUTYIIMOHHBIX TIpaB U cBoOox  (ctatest 45, uacte 1, Koncturyuuu
Poccuiickoit @enepaiun) TaKO€ COCTOSIHUE HE MOXKET ObITh JOMYCTUMO.

Hu wacts werBepras crarbu 10, xacaromasicsa BONpoca MPEKpalleHUs Jelia
OMEPAaTUBHOTO y4e€Ta, HHU JIPyTM€ HOPMBI pacCMaTPUBAEMOro 3akoHa HeE
MPEAyCMaTPUBAIOT O0S3aTEIbHOCTh BBIHECEHUS TMPU ITOM MPOIECCYaTHLHOTO
pelieHns Jaaxke B TeX cliydasiX, Korja ILeJbl0 OMNEPaTUBHO - PO3BICKHBIX
MeponpusiTUid ObUla MTPOBEpPKAa COOOIICHHIT B OTHOIIEHUHM KOHKPETHBIX JIWII,
MOAO03PEBAEMBIX B MOATOTOBKE WJIM COBEPILICHUM NpeCcTyIUIeHU. IMEHHO Tak 3Ta
HOpMa NOHUMAETCS U Ha IPAKTHKE.

B cooTBeTrcTBUUM C HacTsIMU BTOPOM U TpeTheW cTaThu 11 M aHATOTMYHBIMU
MOJIOKEHUSIMA YacTH 4YeTBEpTOM craThu 12 3akoHa pe3yibTaThl ONEPATHBHO -
PO3BICKHOUN JIEATENIBHOCTH JIMIIb MOTYT, @ HE JOJKHBI IPEACTABISATHCS OpraHy
JIO3HAHUSA, CJIEJOBATEN0 WK B CyJ KaK MOBOJ U OCHOBAHUE ISl BO30YXKICHUS
YTOJIOBHOTO JI€JIa, a TAKXe JUIsl UCIOJIb30BaHUSI B JOKA3bIBAHUU IO YTOJOBHBIM
nenaM. Pemenue 00 ATOM NPUHUMAET PYKOBOJUTEIL OINEPATUBHOTO OpraHa B
NOpsAKE, MPEYCMOTPEHHOM BEIOMCTBEHHBIMU HOPMATUBHBIMU AKTAMH.

Takum 00pazom, Juila, B OTHOIIEHUU KOTOPBIX coOupanack nHpopmarus 00
WX TPUYACTHOCTU K COBEPIICHUIO NPECTYIUICHWS, HO OHA HE HalllJla CBOETO
MOATBEPKACHUS, WIM ONEPaTUBHBIA OpraH MO WHBIM MPUYMHAM HE CUell
1eJIeco00pa3HbIM  Iepefadyy MaTepHalioB Ui BBIHECEHUS MPOLIECCYaTbHOTO
pEelIeHus, - 3TU JIUIA JUIIAI0TCS BO3MOXKHOCTH 3alllUThl CBOMX IIPaB U UHTEPECOB,
OCTaBasACh B TOJO3PEHUU HEONPEACIICHHO IOaruii cpok. bomee Toro, oHu
OCTaIOTCS B HEBEJEHWU O caMHX (haKTaxX TOCYJAapCTBEHHOTO BMENIATENILCTBA B
OCYIIECTBJICHUE WX TIpaB U cB0o0OA. Takoe mosioKeHNEe HE MOXKET OBITh ONMPaBIAHO
LEJISIMA U COPA3MEPHOCTHIO JOMyCKaeMbIXx KoHCTUTyIMENW OrpaHUYeHUN HpaB U
cBOOO/I.

HeorpannueHHoe ycMOTpeHHE OPraHOB, OCYUIECTBIIAIOUIMX OINEPATUBHO -
PO3BICKHYIO JIEATEIIbHOCTh, B PEIIICHUU BOMPOCa O MPEKpaleHU! Aejia U nepeaaye
MaTepUaioB JIJIsl MPOIECCYaTbHOTO PEIIEHUS HE COOTBETCTBYET TAKXKE MPUHIIMITY
3aKOHHOCTU. OTH BONPOCHI, KaK CYIIECTBEHHBIC ISl peaau3allid U 3alllUThl
KOHCTUTYIIMOHHBIX TpaB M CBOOOJ 4YelOBEKa W TpaKJaHWHA, IOJDKHBI OBITh
yperyJIupoBaHbl TOJBKO B (peaepaibHOM 3akoHe (ctathu 71, myHKT "B", 76, 4yacTh
1, Konctutymuu Poccuiickoit @enepanun).

ITepenaua maTepuanoB ONEPATUBHO - PO3BICKHBIX MEPOINPUSATHI, €CIU OHU
OCYILECTBJSUINCh B OTHOIIEHWM KOHKPETHBIX JHI, B OpPraHbl, KOMIIETEHTHHIE
BBIHOCHUTH PEIICHUS O BO30YKJICHUH YTOJIOBHOTO JIeja WM OTKa3e B BO30YKICHUU
TaKOBOTO, €CTh, MO CYyTH, HeoOXoaumasl CTajusi KOHTPOJIS 3a COOJIOJICHUEM
KOHCTUTYITMOHHBIX TapaHTH MpaB W CBOOOJ, W B JAHHOM CIllydae €€ CJEeIyeT
MPU3HATH 00s13aTEIHLHOM.
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Takum oOpazom, monoxxenus crareid 10 (dacth yeTBepTas), 11 (wactu BrOopas
U TpeThsi), 12 (yacTb dYeTBepTas) paccMaTpuBaeMoro 3akoHa B TOM YacTH, B
KOTOPOM OHM JOIYCKAIOT HEOMNpEIeICHHbBIE CPOKHU OCYIIECTBICHHS ONEPATUBHO -
PO3BICKHBIX ~ MEpPONPUSTHH B OTHOIIEHMM KOHKPETHBIX JIMI, a TaKxke
HEONpe/IeJICHHBIE YCIOBUS UX IMPEKpaIleHus, HeoO0A3aTeIbHOCTh Mepeayl TaKux
MaTepHaloB KOMIETEHTHBIM OpraHam JUisl IPUHSATHS MPOIECCYaTbHbIX PELICHUH,
peryaupoBaHie 3TOrO MOpsiiKa BEJOMCTBEHHBIMH HOPMATUBHBIMU aKTaMH, a HE
3aKOHOM, HE COOTBETCTBYIOT MOJIOKeHUAM ctateit 19 (wacts 1), 23, 24, 25, 45 u 55
(uactb 3) Konctutymuu Poccuiickoit denepanumu.

6. HacTb BTOpas CTaTbM 5 paccMaTpUBAEMOI0 3aKOHA MPEOCTABIAECT MPaBO
o0aoBaHMs JCHCTBUN OPTraHOB, OCYIICCTBIISIONIMX OMEPATHBHO - PO3BICKHYIO
JIEATEIIbHOCTh, B BBIIECTOSIIIMNA OpraH, MPOoKypaTypy win cya. @opmManabHO MpaBo
XKaI00bl MPEIOCTABIISCTCS KaKIOMY, IOJaramIiieMy, 9YTo €ro mpaBa M CBOOOIBI
HapyIIeHbl YKAa3aHHBIMU JIEUCTBUSIMHU, OJJHAKO HAa MPAKTHUKE ATO MPaBO OCTAETCS
JIEKJIapaTUBHBIM, TIIOCKOJBbKY JIaHHAasT HOpPMa HE COJIEPXKHUT TapaHTHil U
(b ()EKTUBHOTO MEXaHW3Ma €ro peanu3alliy, Kak 3To BUIHO U3 obpamieHus W.T.
YepHoBoi.

OCHOBHBIM TPEMNATCTBUEM 3/I€Ch SIBIIACTCA KOH(MDUICHIIUATBHBIN, HETJIaCHBIN
XapaKTep ONEPATHUBHO - PO3BICKHOM JIESITENbHOCTH, COOp MHPOpMAlMK BTailHE OT
oObekTa HaOmrogeHus. llpuueM mpuBeAeHHas HOpPMa 3aBEIOMO pacCUUTaHa
MMEHHO Ha TAaKylO0 CUTyallulo, IpeAycMaTpuBas, 4To O HapYIICHUH JUIO TOJBKO
"mosaraeTr", TO €CTh JoraAbiBacTcs. BcliencTBue 3TOro y JAHHOTO JMIA, Kak
MPaBUJIO, OTCYTCTBYIOT JOCTOBEPHBIC CBEICHUSI O HAPYIICHUH €ro MpaB U cBOOO,
OHO JIMIIAETCS BO3MOXKHOCTH MPUBECTH KOHKPETHbIC (DAKTHI B CBOIO 3aIUTY,
OOBEKTHUBHO OLICHUTh U JI0Ka3aTh 00BhEM JOMYIIEHHBIX HapymieHui. Ero sxano0a,
TakuM o00pa3omMm, oOpedyeHa cTaTh O€3q0Ka3aTelbHON, MO0 €€ YIOBJIETBOPEHHUE
3aBUCHUT OT TOT0, HACKOJIbKO OHa OyJ1eT 000CHOBAaHHOM U MOTUBUPOBAHHOM.

Bo3MoxHOCTh moOnyueHus yka3aHHOW MHGOPMAIMK MPETYyCMOTPEHA YacThIO
TpeThel JaHHOU cTaTbu. OJHAKO OHA B 3HAYUTEJILHOMN CTETIEHU OrpaHUYCHA.

Tak, Takoe mpaBO NPEAOCTABISAETCA JIMIIAM, BUHOBHOCTh KOTOPBIX B
COBEPIIECHUU NPECTYIUICHUS] HE JOKa3aHa B YCTAHOBJIEHHOM 3aKOHOM IOPSIKE, TO
€CTh, KaK MOSCHEHO B 3aKOHE, B OTHOIIIEHUU KOTOPHIX B BO30YK/IEHUU YTOJIOBHOTO
Jiena OTKa3aHO JUOO YTrOJIOBHOE JEJIO MPEKpaIieHO B CBSI3U C OTCYTCTBHUEM
COOBITUSI TIPECTYIUICHUSI WJIM B CBSI3M C OTCYTCTBUEM B JICSTHUM COCTaBa
MPECTYTUICHUS.

[IpuBenennass GopMyJIMpoBKa HEOMpPEACiCHHA M Ha TMpaKTUKE JaeT
BO3MOXXHOCTh TPOU3BOJBHOIO TOJKOBaHUS Kpyra JHIl, HUMEIOIIUX MpaBO Ha
yKazaHHyl0 uHdopManuio. HesicHo, 0 KakoM UMEHHO TPECTYIUICHUU UJET pedb B
3aKkoHe, ¢ HEBUHOBHOCTHIO B COBEPIIECHUU KOTOPOTO CBS3aHO IMPABO MOJYUYCHUS
uHpopmaruu. HescHO, OTHOCATCS JIM K ATOW KaTEropuu JIUIA, OCYXICHHBIE 3a
WHBIE MIPECTYIUIEHUSA, YEM T€, 0 KOTOPHIM MPOBOAWIACH ONIEpaTUBHAS MPOBEPKA.
Ocraercsi HESICHBIM, KAaKOBBI IpaBa JUI, B OTHOIIEHUU KOTOPHIX YTrOJIOBHOE
mpeciieloBaHue He BO30YXKJIaJdoCh COBCEM, a OMEPATUBHO - PO3BICKHBIC
MEPOTIPUATHS TPOBOAMIMCH JIUIThL BBUIAY MHUMBIX WA JIEUCTBUTEIBHBIX, HO
HETMPECTYIHBIX CBSA3EH C MOA03peBaeMbIM (OCYKJIEHHBIM). DopMaIbHO U3 Kpyra
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JIUII, UMEIOIUX TPABO Ha MHPOPMAIIUIO, UCKITIOYAIOTCS T€, B OTHOIICHUH KOTOPBIX
ONEPATUBHO - PO3BICKHBIE MEPOIPHUITHS MPOBOAUIUCH, HO Ha MOMEHT 3arpoca
OHM HE OCYXJEHBI, XOTS UX BUHOBHOCTH ''HE JIOKa3aHA B YCTAaHOBJICHHOM 3aKOHOM
nopsiake". K kpyry stux nui otHocutcsa u M.I'. UepHosa.

dakTUYeCKH  paccMmaTpuBaemass ~ HopMma  TpeOyeT  OT  3asBUTENs
MPOLIECCYATbHOTO TOJITBEPKACHUS €ro HEBUHOBHOCTU, YEM TIpy0O HMCKakKaeTcs
KOHCTUTYIIMOHHBIA MPUHIMUIT TMPE3yMIIIUU HEBUHOBHOCTU (cTaThsi 49). boiee
TOro, 3aKOH YCyryOJsieT TIOJOKE€HHE JTOM KaTeropuu JIMI, CO34aBas
MCKYCCTBEHHbBIC MPEMSTCTBUS JJIs JOKAa3blBaHUS UX HEBMHOBHOCTHU. Kak ykazaHo
BBIIIIE, TIepefaya IMOJYYEHHBIX OINEPAaTUBHBIX MATEPUATIOB [ BBIHECEHUS
IpOLIECCYalbHBIX PEUNIEHUH OCTaBISETCA HA IIOJHOE YCMOTPEHHE CaMHX
WCIIOJTHUTEIbHBIX OPTaHOB.

[lo OykBalbHOMY CMBICIy paccMaTpUBAEMOW HOPMBI W3 4YHWCIA JIWIIL,
MMEIOIIUX MPaBO MOTPeOOBATH MOJYUYEHHYIO O HUX ONEpPaTUBHYIO MH(MOpPMAIIHIO,
WCKJIIOYAIOTCS JIMIlA, OIPAaBJAaHHBIE CYIOM, JIMIA, B OTHOIIEHUWU KOTOPBIX B
BO30Y)KJICHUM YTOJIOBHOTO JieJla OTKa3aHO WM JIENI0 MPEKPAIleHO M0 UHBIM, YEM
yKa3aHO B 3aKOHE, OCHOBAHMUSIM, B TOM YHUCJE B CBSI3U C HEJIOKA3aHHOCTHIO B
COBEpIIICHUM  TPECTYIUICHUS, a TakkKe IMOJ03peBacMbie, OOBUHSEMEIE,
MOACYIUMbIEC, OCYKJEHHBbIE. JTH KAaTErOpUM HE TOJIBKO JIMIIAKOTCA IpaBa Ha
uHopMaIMi0O, HO U OTPaHWYEHbl B TIpaBe Ha CyAeOHYIO 3alUTy OT
HEOOOCHOBAaHHOIO OOBHUHEHUS, MOCKOJBKY B OINEPATUBHON WH(OpMAIMK MOTYT
colepKaTtbcsi W peabunutupyronme ux (Gaxtel. Takue orpaHuyeHus He
COOTBETCTBYIOT BBINICYKA3aHHBIM KOHCTUTYIIUOHHBIM MPUHIIUIIAM.

PaccmarpuBaemass HOpMa YCTaHaBIMBAET €IIE€ OJHO OIPAaHUYUTEIBHOE
yCIIOBHE: JIUI0, OOpaTUBLIEECs 3a HHPOpMaLKEN, TOIKHO pacronarath "pakramMu
IIPOBEJCHNS] B OTHOLICHWM HEr0 ONEPaTUBHO - PO3BICKHBIX MEPONPUATHH'".
OpHako, Kak yKa3aHO BbIIE, (DaKThl MPOBEICHUS OMEPATHBHO - PO3BICKHBIX
MEpONPHUSATUH OTHECEHBI ATUM K€ 3aKOHOM K cdepe TalHOM, CEKpeTHOMU
JIEATEIIBHOCTH OIEPAaTUBHBIX OpraHoB. JIMIO, B OTHOIIEHWHM KOTOPOTO 3THU
MEpONPUATHS TPOBOASTCS, 10 UX OKOHYAHMS B MPUHLUIIE MOXET "pacmoJiarats”
TakUMHU (akTaMyd JHIIb B pe3yJdbTaTe€ HMX CIy4ailHOM WM MPOTHBONPABHOU
yreuku. ([ Tex jke, KTO MOXEeT y3HaTh O TakuX (pakTax W3 CIEACTBEHHBIX
MaTepHaJioB IO €ro Jeiy, mpaBo UCcTpedoBaTh MHGPOpMANNIO HCKIOUeHO.) CyTh
e 00pallleHus] U 3aKJIF0YAETCS] B TOM, YTO JIMLO UCTpeOyeT MHPOPMALIMIO UMEHHO
00 3Tux (akrax. M1 Ha HEro He MOXKET OBITH BO3JIOKEHO OpeMsi UX JTOKa3bIBaHUSI.
Takum 00pa3oM, YyKa3aHHO€ OrpaHUYEHHE HE SBJISETCS PpPasyMHbIM U
00OCHOBaHHBIM C TOYKH 3peHHs TpeOoBaHWi ctarert 45, 46 m 55 (wacte 3)
Koncturyuuu Poccuiickoit @enepamumu.

YacTe TpeThs cTaThu 5 3akoHa MpeaycMaTpUBAET, YTO 3asBUTENIb BIIPABE
UCTpeOoBaTh JUIIb "CBEJEHUS O IMOJY4YeHHOH O HeM uHpopmauuu", a HE camy
unpopmarmio. Mexay tem ctaths 24 Koncrutymuu Poccuiickoit ®enepanuu
rOBOPUT MMEHHO 00 mH(popmaruu (dacte 1) u o "moxkymeHTax u marepuaiax"”
OpraHOB TOCYJApPCTBEHHOW BJIACTH, HEMOCPEJACTBEHHO 3aTparvBarollUX IpaBa U
cB00OBI (uacTh 2). denepanbubiii 3akoH "O6 wHGOpManu, HPOPMATHU3AITIN U
3amuTe  wHGoOpManuu' ~— Takke ~ ymorpebiser — moHsTHS — uH(Opmaiuwy,
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JIOKyMEHTUPOBAHHONW WH(OpPMAIMU ¥ TOBOPUT O MpaBe TpaXKJaH Ha JOCTyN K
uHpopmaluu: "3HaTh, KTO U B KAaKUX IEJISIX UCIOJIb3YET WJIM HCIOJIb30Bal 3TY
nHpopmanuio" (ctates 14, yacts 1).

Ha npaktuke "cBeneHuss 00 uHpopmaruu' MOHUMAIOTCS OTPAaHUYUTEIILHO
JUIIb Kak ''CBEEHHUS O CYIIECTBOBAHMM MAaTE€pPUAIOB, XapaKTePU3YIOIIUX
JMYHOCTh U TOBEICHHUE JAHHOTO 3asBUTEIIS, U O CYIIHOCTH COAEPKALIUXCSI B HUX
naHHBIX" (KOMMEHTapui K ctatbe 5 3akoHa). MHpopmanus s TrpakJaHUHA
oopmiisieTcss CHOpaBKOM, colepkaHHe U O00BEM KOTOpOHMl  ompenessieTcs
WHULIMATOPOM MPOBEJACHUSI OINEPATUBHO - PO3BICKHBIX MEPONPUSITHH, MPUYEM
"3ampoc 0 mpeaocTaBieHUM (HAKTUYECKUX JAaHHBIX B OOJBIIUX OO0BEMaXx...
ABJISIETCS HEMPUEMJIEMbIM JUIsl ONEpPaTUBHBIX amnmapatoB" (OTBET MEPBOTO
3aMECTHUTEJII MUHUCTPA BHYTPEHHUX A€l oT 19.12.97).

N3 U310)KEHHOTr0 BHJIHO, YTO NO 3TUM 'CBEIAEHUSIM', KOTOpbIE (PAaKTUYECKH
NPEACTABIAIOT CcOOOM  MPOU3BOJIBHBIE  BBIAEPKKH U3  MEPBOHAYAIBHBIX
JIOKyMEHTOB, C(QOPMYJIHMPOBAHHBIE K TOMY XK€ MO HX YCMOTPEHHIO CaMUMU
pabOTHUKAMU OTIEPATUBHBIX OPTaHOB, HEBO3MOXHO CYJIUTh HU O JOCTOBEPHOCTH,
HU 00 oO0BemMe MepcoHaIbHOM HHGOpPMAIMK, UMEIOIICHCS B JOKYMEHTAIbHBIX U
MHBIX MaTepuaiax Jieja ornepaTUBHOTO ydeTa. 3aKOH BOOOIIe He TPpelycCMaTpUBaET
MPEAOCTABICHNE TPAXKIAHUHY MOJJIMHHBIX JIOKYMEHTOB nienia. Kak 3T0 BUIHO U3
YacTHM 4YeTBEPTOM CcTaThu 5, "omepatuBHO - CHyKEeOHbIE JOKYMEHTHI"
NPENOCTABISIOTCS C OMNPEACIEHHBIMU OrPaHUYEHUsIMH B 00beMe HH(OpManuu
TOJIBKO CylIb€ W TOJNBKO MO ero TpeOoBaHuioo. OgHAKO 0O0OCHOBAaTh TaKOe
TpeOoBaHWe 0€3 HalIuuug NEPBOHAYAIBHONM HH(POpPMALMK TaKXe 3aBEIOMO
3aTPyIHUTEIBHO.

[TonHyro cBOOOAY YyCMOTpEHUSI ONEPATUBHBIX OPraHOB B BOIpoce 00 o0beMe
MPEeIOCTaBIsAEMON ULy MH(GOPMALMKM YCUIIMBAET U HEONpeeieHHas OrOBOpKa B
TOM K€ cTaThbe 3aKoHa O TOM, YTO CBEICHMSI MOTYT OBITh MPEIOCTaBJICHBI "B
nmpenenax, JOMyCKaeMbIX TPEOOBAHHMSAMHU KOHCIUpAIMU M MCKIIOYAOIINX
BO3MO>KHOCTh PA3IJIAIICHUS] TOCYJAPCTBEHHOM TailHBI".

B To ke BpeMs B COOTBETCTBHUU C YACThIO MEPBOM CTaThbu 12 HACTOSIIETO
3aKoHa K TOCYJAapCTBCHHOM TailHE OTHECEHBI "CBeIEeHMsSI 00 HCIIOJIb3yEeMbIX HIIN
WCIIOJIB30BAaHHBIX TP TMPOBEJCHUHM HEIJIACHBIX OINEPATHUBHO - PO3BICKHBIX
MEpONPUATUN CUIaX, CPEACTBAX, UCTOYHUKAX, METOAAaX, IJIAHAX M pe3yJbTarax
OMEPAaTUBHO - PO3BICKHOW  JIESITENIBHOCTH, O JIMIAX, BHEAPEHHBIX B
OpraHW30BaHHbIC MPECTYMHBIE TPYIIbl, O IITATHBIX HETJIACHBIX COTPYAHUKAX
OpraHoB, OCYIIECTBIISIOIINX OMEPATUBHO - PO3BICKHYIO JESITEIBHOCTh, U O JIULAX,
OKa3bIBAIOIIMX MM COJIEUCTBHE HA KOH(UICHIMAIHHOM OCHOBE, a TaKxke 00
OpraHU3alliy U O TAKTHKE MPOBEICHUS OTIEPATUBHO - PO3BICKHBIX MEPONIPUSITHI".

[Tox yka3aHHOe ompeneneHue noanaaarT, TAKUM 00pa3oM, MPaKTUYECKU BCe
MaTepuajibl ONEPaTUBHO - PO3BICKHOTO Jiefla, BKJOYas M MEPCOHAIBHYIO
uHpopmanmio. HeompeneneHHoe u  Jomyckaromiee MpeneiabHO — IIHPOKOE
TOJIKOBAHUE MOHSTHE "pe3yJIbTaThl ONEPATUBHO - PO3BICKHOUN NESITEIBbHOCTH", KaK
U PaCCMOTPEHHBIE BBIIIE MOJIOKEHUS YaCTU TPEThEM CTaThu 5 3aKOHA, MO3BOJISAET
pabOTHHUKAM OIEpPATUBHBIX OPTraHOB OTKA3bIBATh 3aMHTEPECOBAHHBIM JIUIIAM B
MPEIOCTABICHUN TPAKTUYECKA JH000M HHpOpManuu, 9YTO W TPOUCXOIUT Ha
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MPaKTHKE.

[lepconanbnass unpopmauus DenepasibHbiM 3akoHOM "OO6 uHPOpMaLINH,
uHdpopmaTzaluu U 3ammMre  uHPopMauuu' ~— OTHeceHa K cdepe
KoH(pueHnnanpHoi. OHa HEe MOXKET OBITh 3aCeKpeueHa OT TOTO JIMIA, C KOTOPBIM
uneHtTuunupyercs. B npoTuBHOM ciayyae 3TO OyAeT SBJISTHCS TOJHBIM
oTpullanueM ero mpaBa. l[lo cyneOHOMy pemieHuI0 cOOp TEpCOHAILHOM
uHOpMAIIUU MOXXET OBbITh JOMYCTUM HEIJIACHO, KOHCIHPAaTUBHO OT OOBEKTa
HaOmogeHus. OMHAKO B JaHHOM CIy4yae 3TO SIBISETCS JUIIb JOIMYCTHUMBIM
ciocobom 3Toit AestensHocTU. OH HUCUEpHbIBaeT ce0s C TOr0 MOMEHTa, KOTjJa 3Ta
KOHCIIMPATUBHOCTH packpsita. [locie aToro TaitHa nepcoHanbHON HHGOPMAIIUU HE
MOKET OBITh 3alllMIlIEHa OT €€ BiIaJeNblla U OH BIpaBe MOTPeOOBaTH €€
IPENIOCTaBIEHU. JTO TMpPaBO TaKXe MOXKET OBITh WM pEaTnu30BaHO, KOrja
HEOOXOJMMOCTh KOHCTHpAIlMK KaK Ccrocobda OMepaTUBHO -  PO3BICKHOU
JIEATEIIBHOCTH B OTHOILIEHUU JAHHOTO KOHKPETHOIO JIMIA YTPAYUBAETCS, TO €CTh:
nocje MpeKpalleHus: Jejla ONEPaTUBHOTO HAOJIOJEHUS U COOTBETCTBYIOLIETO
U3BEILEHUS €ro 00 OTKa3e B BO30YKJIEHUHU YrOJIOBHOTO J€Ja, WIN MpeKpalleHun
€ro 1Mo J0bIM OCHOBaHUSIM, JMOO TPEIBSBICHUS €My MaTepuajoB
MPEABAPUTEILHOTO  CIIEJICTBUS, €CIM OH OBbUI TIPUBJICYEH K YrOJIOBHOM
OTBETCTBEHHOCTH B CBA3U C MPECTYIUIEHHEM, IO KOTOPOMY IIPOM3BOAWIACH
OIEpaTUBHO - pO3bICKHAs padoTa.

Bo Bcex aTmx ciydasx y opraHa OIEpAaTHBHO - PO3BICKHOW IEATEIbHOCTH
JI0JKHA BO3HUKATh 00SI3aHHOCTh COOOIUTH 3aWHTEPECOBAHHOMY JIUILY O HAJIMYUU
B OTHOILIEHUH HETO JOKYMEHTHUPOBAHHOW MM MHOW MH(OpMALIMK U MPEIOCTaBUTh
3Ty HUH(OpManui Mo ero TpeboBaHMIO. B Tex cHopHBIX ciydasx, Kornaa
onpejeneHHas nHpopManus, Mo MHEHUIO OPraHOB, MOXKET COAEpPKaTh CBEIACHUS,
CIIOCOOHBIE TIOBJIEYb PACKPBITUE JIML, BHEAPEHHBIX B OPraHU30BaHHBIC
MPECTYIHBIE TPYIIIbI, IITATHBIX HETJIACHBIX COTPYAHUKOB ONEPATHUBHBIX OPraHOB U
JMI, OKa3bIBAIOIIMX MM COAECMCTBHE HAa KOH(UIEHIMAIBbHON OCHOBE, BOIPOC
JOJKEeH OBbITh paspelleH B cyaeOHOM mopsiake. Tak, B COOTBETCTBUHU C YaCThIO 2
ctatbu 24 ®enepanbHoro 3akona "OO6 mHbopmanu, UHPOPMATU3AINHN U 3aAIUTE
uHpopMaluu" CyAbl paccMaTpUBAIOT CHOPbl O HEOOOCHOBAHHOM OTHECEHUU
uHopMaIuu K KaTeropuu HWHPOpPMAIMK C OrPaHUYEHHBIM JocTynoMm. B
cooTBeTCTBHM ¢ 3akoHOM Poccuiickoit @eneparnuu "O rocynapcTBeHHON TaiiHe"
CyJlbl pacCMaTPHUBAIOT Kajl00bl HA HEMPABOMEPHOCTh PEIICHUS JOJKHOCTHBIX JIUI]
O 3aCEeKpEeYMBaHMU CBEJACHHM M Ha HEOOOCHOBAaHHOCTb OTHECEHHUS HX K
rocyJIlapCTBEHHOM TaliHe (CTaThs 7, 4acTh BTOpasi, ctathsi 10, 4acTh TPEThsl, CTAThHS
15, yacTh ueTBepTas).

Takum 00pa3oM, TOJIOKEHUS] YacTe BTOPOW U TpeTbe cratbu S
paccMaTpuBaeMOro 3aKOHAa OrPAHUYMBAIOT KPYyr JIMIL, MMEKIHUX IPaBo
ucTpebOBaTh MEPCOHATBHYIO WH(OpPMAIMI0O O HHX, MOJYYCHHYIO B pe3yJbTaTe
OTIEPATUBHO - PO3BICKHBIX MEPOMPHUATHMA, BO3JIATAIOT HA ITHUX JIHI] 00S3aHHOCTH
JIOKa3bIBaHMs (DAKTOB MPOBEEHUS B OTHOIICHWH HHUX OMEPATUBHO - PO3BICKHBIX
MEPONPUITHHA, JOMYCKalOT HEONPEIEICHHOCTh CpPOKOB, Oo0beMa U YCIOBUH
MPENOCTABIICHUsI TIEPCOHATBLHOW WH(GOPMAIMU 3aWHTEPECOBAHHBIM JIUIIAM U
OTPaHUYMBAIOT BO3MOKHOCTH CyIE€OHOM 3alllUTHI 3TUX IpaB, YTO MPOTUBOPEUUT


consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7127A562405CE3A0924B9C4A26F08501EE78182FFE59D20F1a3J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147853290CC067032CE0C8A068070F09E0C88EFEE59C2812FEaAJ
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147853290CC067032CE0C8A068070F09E0C88EFEE59C2810FEa1J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147853290CC067032CE0C8A068070F09E0C88EFEE59C2817FEa4J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147853290CC067032CE0C8A068070F09E0C88EFEE59C2817FEa4J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa7J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa4J

crathsiM 19, 24, 45, 46 u 55 (vactp 3) Koncturynuu Poccutickoit deneparmm.

7. Psan  oOxamyeMblX IOJIOKEHHH 3akoHa YIOMHHAeT O IOpsAIKe
IIPEICTABIICHNS] PE3YJIBTATOB ONEPATUBHO - PO3BICKHOM JEATEIBHOCTH B CYJI
(cratbs 11, yacTu BTOpas M TpeTbs, CTaThs 12, 4acTh 4yeTBEpTasl), PETyJIUPYET
CYJECOHBIN MOPSIIOK PACCMOTPEHUSI BOIIPOCOB O Jlau€ Pa3pelieHUs] Ha IPOBEACHHE
OIIEPaTUBHO - PO3BICKHBIX MEPOIPUIATHIA (cTaTh 9, 12, yacTu TpeTbs U YETBEPTAs)
U O pacCCMOTPEHHUHM Kajo0 Ipa)<JIaH Ha OTKa3 B MPEJOCTABICHUM WJIN HEMOJHOTY
npenocTaBlieHHON nHopManuu (CTaThs 5, 4aCTh YETBEPTas).

Tak, yactp yerBepTas ctaThu 12 3aKOHa YCTaHABIMBAET, YTO ONEPATHUBHO -
CIIy’)KE€OHbIE JOKYMEHTBI, OTPA)AIOIIUE PpPEe3yJbTaTbl ONEPATUBHO - PO3BICKHON
JEeATEIbHOCTH, MOTYT OBITh MPEJOCTABIECHBI CYAb€ B MOPSAKE M CIydasx,
YCTAaHOBJICHHBIX HacTOSIMM PenepanbHbiM 3aKOHOM. OJIHAKO BBILIE, B YaCTH

TpeTbedl cTarbl 11 yKa3aHO, 4YTO peE3yJbTAaTbl OIMNEPATUBHO - PO3BICKHOM
JNEATEIbHOCTH  IPEACTABIIIOTCA B CyJd Ha OCHOBAaHHWM  IIOCTAHOBIICHUS
PYKOBOIWTENA  OpraHa, OCYIUECTBIAIOIIETO  ONEPAaTUBHO -  PO3BICKHYIO

NEeATEIbHOCTh (TO €CTh (DaKTHYECKH I10 YCMOTPEHUIO OpraHa), B TMOpSIKE,
MPEAYCMOTPEHHOM BEIOMCTBEHHBIMA HOPMATHBHBIMU akTaMH. YacTb BTOpas
cTaThd 9 3aKOHA yCTaHABIIMBAET TAKXKE, UTO MEPEUYCHb KATETOPUM PYKOBOAUTEIEH
OpPraHoB, OCYILIECTBISIOLIUX OIEPATUBHO - PO3BICKHYIO JEITEIBHOCTH, KOTOPBIE
BIIPAaBE OOPATUTHCS B CYJ 32 pa3pellieHUEM MPOBEECHUS OMEPATUBHO - PO3BICKHBIX
MEpONPUSATUNA,  OrPAHUYMBAIONIMX  KOHCTUTYIMOHHBIE  TpaBa  TpaxkJaH,
OTpeIeIIIeTCS BEIOMCTBEHHBIMU HOPMATUBHBIMHU aKTaMHU.

OnHako MOPANOK HCHOJIB30BaHUS B YTrOJOBHOM IIPOIECCE NEPCOHAIBHOU
nH(popMaIK, MOJIYYEHHON C OTpaHUYEHUEM KOHCTUTYIIMOHHBIX MPaB Ipa)KJaH, a
TAK)K€ YCTAaHOBJICHUE KAaTErOPUU NOJDKHOCTHBIX JIMI, KOTOPBIM IPEAOCTABICHO
MPaBO MPOLECCYaTbHbIX AEHUCTBUUA B CYJZI€, OTHOCUTCSA K YHCIY CYLIECTBEHHBIX
rapaHTuii MpaB M CBOOOJ U JIOJDKEH OBITh YCTAHOBJIEH TOJBKO B (henepabHOM
3aKOHE, KaK ATO BBITEKaeT U3 TpeboBaHUM crareit 55, yacte 3, 71, mynkr "B", 76,
yacTh 1, u npyrux nonoxxenuit Koncturyuu Poccuiickoit @enepanun.

Kpome Toro, B coorBercTBUM ¢ dacThio 1 ctatbu 120 KoHcTuTyumum cyabu
HE3aBUCUMBI U MOMUMHAIOTCSA TOJbKO Konctutynmu Poccuiickon depepanuu u
dbenepanbHOMy 3akoHy. M3 3TOrO ciemyer, 4To BEJOMCTBEHHBIE HOPMATHUBHBIC
aKThl HE MOTYT yCTaHaBJIMBATh OOs3aTENbHBIC IS CyAa U CyAbH TpeOOBaHUS,
MOJUYUHSTH €r0 MPOLECCYATIbHOMY MOPSAKY, YCTAHOBJICHHOMY 3TUMHU akTamu. B
cootBeTcTBHM ¢ no3unmend Koncrurymmmonnoro Cyna Poccuiickorn denepanuu mno
Jeny O TpoBepke KOHCTUTYIMOHHOCcTH cTaTteli 1 m 21 3akona Poccuiickoii
®deneparuu ot 21 urons 1993 roga "O rocynapctBenHoit taiine" (IToctanoBneHue
Konctutynmonnoro Cyna Poccuiickoii ®enepaunu ot 27.03.96) mnopsigok
MPOM3BOJICTBA M0 YTOJOBHBIM JieJlaM, KaK 3TO YCTaHOBJIEHO CTaTheil 1 YTOJOBHO -
nporeccyanbHoro koaekca PCOCP, sBiseTcss eAMHBIM U 0053aTeIbHBIM IO BCEM
YTOJIOBHBIM JI€JIaM U JIJIsl BCEX CYJ0B, OPTaHOB MPOKYpaTypbl, TPEABAPUTEIHLHOTO
CJIEICTBUS U JO3HAHMS U ONpeaeisieTca UMeHHO aHHbIM Kojekcom, a He KakuM-
b0 WHBIM (QeAepaTbHbIM 3aKOHOM. Tem OoJjiee Takoi TOPSIOK HE MOXKET
ONPENIENATHCS BEIOMCTBEHHBIMA HOPMATHBHBIMU akTaMu. M3 3TON ke MO3UIUU
Koncrurymmonnoro Cyza OJHO3HAYHO BBITEKAET, YTO CY/IbE HE MOXKET OBITh
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OTKa3aHO B MIPEJIOCTABICHNN KAKUX-INOO CBEJICHUI MO0 MOTUBAM UX CEKPETHOCTH.

B uwactu mepBoil cratbm 9 paccmarpuBaeMoro 3aKOHA COIEPKHUTCS
MOJIOKEHHE O TOACYIHOCTH PACCMOTPEHUSI YKa3aHHBIX MAaTEpUajoB: 'Kak
MIPaBUJIO, IO MECTY MPOBEICHUS TAKUX MEPONPHUSATHNA WU M0 MECTY HAXOXKICHHS
opraHa, xojaTaiicTByromiero 06 ux npoefeHun". Ita GOPMYIUPOBKA HE TOIBKO
MPEANOJIAracT aJIbTEPHATUBY B PEIICHUU MOACYIHOCTH CaMHUM OpPTaHOM,
OCYHIECTBJISIOLIMM OMEPATUBHO - PO3BICKHYIO JEATEIbHOCTh, YTO HE MOXKET OBbITh
JIOITYCTUMO IO YKa3aHHBIM BBIIIE OCHOBAHUSAM, HO U MO3BOJIIET HE ONPEACIICHHBIC
B 3aKOHE HCKJIIOYEHMS M3 OOIMX MpaBwi. JlaHHbIE MOJIOXKEHUSI MPOTUBOpPEUAT
MPUHINIY ONPEIEICHHOCTH 3aKOHA, JIOMYCKAIOT MPOU3BOJ MPABOIMPUMEHUTENS B
BOIIPOCE IMOJACYAHOCTH 3TOTO pOAa JEl U, CIENOBATENbHO, HAPYIIAIOT PABEHCTBO
BCEeX mepen 3akoHOM u cyaom (ctatbs 19, wacte 1, Konctutynum Poccuiickoi
depneparun).

[Tonoxxenne 4yacTu BTOpOM cratbl 9  paccmaTpuBaemMoro 3akoHa
YCTaHABJIMBAET, YTO OCHOBAHHUEM JUIsl PEIICHUS CYJIbEl BOIpOCca O MPOBEIACHUU
ONEPATUBHO - PO3BICKHBIX MEPOIPHUATHI, OrPaHUYMBAIOIIUX KOHCTUTYLHOHHBIE
npaBa Tpa)xJaH, SBJSIIOTCS MOTUBHPOBAHHBIE TIOCTAHOBJIEHUS OJHOTO W3
PYKOBOAUTENIEW OpraHa, OCYUIECTBIISIIOIIEIO ONEPAaTUBHO -  PO3BICKHYIO
JEATEIIbHOCTh. 3aKOH IOJaraeT Takyl MPOUENypYy AOCTATOYHOW ISl TOJyYEHUS
CyJIeOHOTO pa3pellieHrs Ha ONIEPATUBHOE BMEIIATEILCTBO B C(hepy OCYIIECTBICHUS
KOHCTUTYIIMOHHBIX TpaB U cB0Oo . Kakoii-mubo mpoieaypsl IPOBEPKU U OLIEHKU
JIOBOJIOB OIEPaTHMBHBIX OpPraHOB HE mpeaycmaTrpuBaercs. [lpuyeM mo TekcTy
JJAHHOTO TIOJIOXKEHUSI CYJbsl HE BIIPABE OTKa3aTb B PACCMOTPEHUH TAaKOIO
MOCTAHOBJICHUSI W B COOTBETCTBUM CO CJIOKHUBIICUCS TMPAKTUKOU (TTMCHMO
3amectutens llpencenarens BepxoBHoro Cyna Poccumiickonn ®epepanun OT
04.12.97) He cuMTaeT, YTO B €r0 KOMIETEHIMIO BXOAUT MPOBEPKAa 0OOCHOBAHHOCTU
3aBEJICHUS Jieja ONEPaTUBHOrO y4yeTa. XapakTepHO, YTO 3aKOH TOBOPUT HE O CyJIe
KaK OpraHe IpaBOCYylMs, a O CyAbe, KOTOPBIM B JTAHHOM MPOLEAYpPE, UMEIOLIEH K
TOMY K€ CEKPETHBIN XapakTep, BHICTYyMaeT (PaKTUUECKH B POJIH JOJKHOCTHOTO
JINTIA, BBITIOJHSIONIETO CYry00 aJIMUHUCTPATUBHYIO (HOPMAIBHOCTD, - 0JI00pEHUE
ONEPATUBHOIO MEPOINPUATHUS MPHU 3aBEIOMOM HEBO3MOXKHOCTH IIPOBEPKU €TO
00OCHOBaHHOCTH.

JIlump yacTb TpPEThsl TOM K€ CTaTbM 3aKOHAa MPEIyCMaTPUBAET Kak
WCKJIFOYEHHE U3 OOIIEro MpaBuja B YaCTH BTOPOH, YTO MO TPeOOBAHUIO CYJIbU €My
MOTYT MPEIOCTABIATHCS TAKXKE WMHBIE MaTepHasibl, KACAIOIIMECS OCHOBAHUMW IS
MIPOBEJICHUSI OTIEPATUBHO - PO3BICKHOTO MEPONPUSATHS, 3a UCKITFOUEHUEM JTaHHBIX O
JUIaX, BHEJIPEHHBIX B OPraHMW30BaHHBIC NPECTYMHBIE TPYMNIbl, O IITAaTHBIX
HETJIACHBIX COTPYJHMKAX OPraHOB, O JIMIAX, OKA3bIBAIOIIUX MM COACHCTBUE Ha
KOH(pUIEHIIUAIBHOW OCHOBE, 00 OpraHu3ald ¢ TaKTUKE TPOBEACHUS
MepornpuaTuii. TakuMm o0pa3oMm, Jake W B ITUX CIIydasx 3aKOH CYIIECTBEHHBIM
o0pa3oM OrpaHUYUBAET BO3MOKHOCTh CY/AbH JJII 0O0OCHOBAHHOTO M OOBEKTHBHOTO
pasperierus nena. OH nmpeaycMaTpuBaeT JIMIIh BO3MOXHOCTh, HO HE 00513aHHOCTh
opraHa MpeIOCTaBUTh HEKWE "MHBIC MaTepHasbl', XapakTep U 00bEeM KOTOPBIX
ONpENENAITCd CcaMUM OpraHoM. IIpeaycMOTpeHHBIE HCKIIOYEHHUS] TaKkKe
(bakTH4eCKu MOTYT OBITh HCTOJIKOBAaHBI MM KaK YTOJHO PaCIIMPUTEIBHO, TEM
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Oonee uTo Kakas-100 CcyaeOHast MpoOBEpKa 3TOr0 HE MpeaycMorpeHa. TpeboBanus
CyIlbU TakKe HE MOTYT ObITh BOCHPHUHSTBHl KaK TapaHTUs OOBbEKTUBHOCTH,
MOCKOJIbKY MPU OTCYTCTBUHU UH(OpMaLiU 00 00bEME U COIEPKAHUU KOHKPETHBIX
MaTepHayioB, O KOTOPBIM CYJibsl BBIHOCUT pEILIECHUE, OH HE MOXKET JACHCTBOBATh
"co 3HaHueM jaeina'.

AHanoruyHbple TOJIOXKEHHUSI COJEpkKATCS B YAaCTH YETBEPTOM CTaThbu S
paccMaTrpuBaeMoro 3akoHa, KOTOpash 3aTparuBaeT TMOPSJOK pPEryJIUupOBaHUs
pacCMOTpEHHUsI KaJlo0 TpakJaH Ha HEOOOCHOBAHHBIM OTKa3 B MPEAOCTAaBICHUU
COOpaHHOIl O HHMX B OINEPATUBHOM TMOpSAIKE MepcoHadbHOW uHpopmanuu. B
JAHHOM  Ccllydyae oOpraH, OCYIIECTBISIIOIIMA  OMNEPAaTUBHO -  PO3BICKHYIO
NEeATEIbHOCTh, 00s513aH NPENOCTaBUTh CyAbE '"OMEPATHUBHO - CIIYXKEOHBIE
JIOKYMEHTBI, cojiepkaniue HWH(POPMALMI0O O CBEACHHUSIX, B MPEIOCTaBICHUU
KOTOpPBIX ObUIO OTKazaHO 3asBUTento". Ilpu 3TOM TPEaTyCMOTPEHBI TE Ke
UCKJIIOUEHHUS, YTO U B 4YacTU TpeThel craTthu 9. OgHako 3aKOH HE Ompenesnser
MOHSTHE "OMEPaTUBHO - CIIY>KEOHbIE JOKYMEHTHI" U HE OTOXKIECTBIIACT UX C JEIOM
ornepaTtuBHOro ydera. Ha mpaktuke "omepatuBHO - CIy)KEOHBIE TOKYMEHTHI",
MPEAOCTABISIEMbIE CY/bE, CIENUAIBbHO TOTOBATCS OPraHOM, OCYLIECTBIISIIOIIAM
OIIEPAaTUBHO - PO3BICKHYIO JIESTEIBHOCTh, HA OCHOBE MATEPUAJIOB, COAECPKALIUXCS
B JieJie omnepaTtuBHOro yyera (mucbMo 3amectutens aupekropa @Chb Poccuiickoit
®enepanun ot 10.02.98). IlpenocrtaBieHue NOMJIUHHBIX IEPBOHAYAIBHBIX
MaTepuaioB, TakuM oOOpa3oM, pacCKpbITUE HMCTHHHOTO 00beMa W Xapakrepa
uH(popMauu I CyAbH, PaCCMaTPUBAIOLIETO JaHHOE JIEJ0, a CJIEI0BATENbHO, U
rapaHTUd  OIICHKH 00bEKTUBHOCTH, MOJHOTBI M BCECTOPOHHOCTH
paccMaTpUBaEMOTr0 CIiopa MPakTUYECKH UCKIIoYEHbI. Jlaxke B ciydyae MpHU3HAHUSA
HEOOOCHOBAaHHBIM pELIEHUSI OMEPATUBHOIO OpraHa 00 OTKa3e B MPEAOCTaBIIEHUU
HEOOXOJMMBIX CBEACHUI 3asBUTENIO0 CyAbsl MOXET JIMIIb 00A3aTh YKa3aHHbBIN
OpraH TpPEIOCTaBUTh 3asSBUTENIO CBEJACHUS B TOM OOBEME UM B TEX IMpeielax,
KOTOpBIE JIONMYCTUMBI YacThbIO TpPEeThed cTaTbl 5 3aKoHAa, TO €CTh MOPSAI0K
WCIIOJTHEHHUS PEUICHUS CY/IbU TAKXKE OMPENEIIIETCS CAaMUM ONEPAaTUBHBIM OPraHoM
(dacTb mATasg cTaThU S5 3aKOHA).

PaccmoTpeHHBIE HOpPMBI CYIIECTBEHHO OTPAHMYMBAIOT TMOJHOMOYMUS U
BO3MOXKHOCTH CyAbH B c(epe KOHTpOJii 3a OOOCHOBAHHOCTHIO BMEIIATEIbCTBA
WCIIOJHUTEIBHBIX OPraHOB TOCYAapCTBa B YACTHYIO KW3Hb U OCYIIECTBICHUEM
JPYTUX KOHCTUTYIIMOHHBIX MPAB U CBOOOJ TPak/laH MPU OMEPATUBHO - PO3BICKHOM
NEeATEIbHOCTH, IOMYCKAIOT MPU 3TOM HEOTPAHUYEHHOE YCMOTPEHHUE ITUX OPTaHOB.
DTO NPOTUBOPEUYUT (PYHKIIMU MPABOCYAUS KaK TapaHTUU KOHCTUTYIIMOHHBIX TPaB
U CBOOOJ M HE COOTBETCTBYET cTaThsaM 19 (wacte 1), 45, 46 (wactu 1 u 2), 47
(gacth 1), 55 (wacth 3), 120 (vacts 1), 128 (uacts 3) Konctutymnuu Poccuiickoii
denepaunm.

B xano6e N.I'. UepHOBOH CTaBWICA TaKKe BOMPOC O KOHCTUTYIITMOHHOCTHU
MOJIOKEHU 4YacTW 4YeTBepTOd CcTaThu 9 uW yactu Tperbed cratbu 12
paccMaTpuBaeMoOTo 3aKoHa, MPEeIyCMaTpPUBAIOIINX, YTO CyIcOHOE pelieHue Ha
MPaBO MPOBEICHUS ONEPATUBHO - PO3BICKHBIX MEPONPUITUI U MaTEpHUalbl,
MOCIY>KUBIIME OCHOBAaHUEM [JIsl €r0 NPUHATUS, XPaHATCS TOJIBKO B OpraHax,
OCYLIECTBJISIOLIUX ONEPATUBHO - PO3BICKHYIO I€ATEIBHOCTh. JTH HOPMBI HE MOTYT
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OBITh HMCTOJKOBAaHbI B KOHCTUTYLIMIOHHOM CMBICJE, €CIM OHHM JOIYCKAaIT HX
NOHMMAaHUE KaK TpeOOBaHUE IOJIHOTO MCKIIIOUEHUS U3 CYJEOHOI0 ydeTa BCAKHX
CBEJICHUI O BBIHECEHHOM PELICHUM CYJbU U €r0 COACPKAHNU, KAK HEBO3MOXKHOCTb
o0XaJIoOBaHUSI 3TOTO  PEUIEHHMs] WM ONPOTECTOBAHHUA €ro B  IOpSAKE,
IIPELYCMOTPEHHOM JE€HCTBYIOIIMM IIPOLIECCYAJIbHBIM 3aKOHOAATEIBCTBOM, Kak
HEBO3MOXKHOCTb CyJI€OHOTO KOHTPOJIS 32 UCIIOJIHEHUEM 3TOT0 PEIIECHUs WU Kak
HEBO3MOYKHOCTb O3HAKOMJICHHMsI C PpELICHUWEM 3aWHTEPECOBAaHHOIO JHLA IIpU
yTpaTe KOHCIIMPATUBHOCTH PAa3pELICHHBIX CYJOM OIEPAaTUBHO - PO3BICKHBIX
MEPOIIPUATHH.

OCOBOE MHEHUE
CYJIbA KOHCTUTYIIMOHHOTI' O CYJIA POCCUMCKOM ®EJEPAIIUA
T.I. MOPIIIAKOBOM ITO JIEJTY O TIPOBEPKE
KOHCTUTYIIMOHHOCTH
OTJIEJTbHBIX NOJIOKEHUHN ®EJEPAJIBHOI'O 3AKOHA
"OBb OIIEPATHUBHO - PO3BICKHOM JESTEJIBHOCTH" IO KAJOBE
TPAXKJIAHKH U.I'. YEPHOBOM

1. B cooTBercTBUU cO crarber 97 PenepalbHOr0 KOHCTUTYLMOHHOTO 3aKOHA
"O Koncrurynnonnom Cyne Poccuiickont @enepanun’ Koncturynnonssii Cyn
o >KajlobaM TpaxJaaH MPOBEPSET KOHCTUTYIIMOHHOCTh MPUMEHEHHOTO WJIU
MOJIEKAIIEr0 MPUMEHEHNUIO B KOHKPETHOM JI€JI€ 3aKOHA, €CJIM OH 3aTparuBaeT
KOHCTUTYIIMOHHbIE IIpaBa U CcBOOOABI TpaxknaH. dDenepanbHblid 3akoH "OO
ONEPATUBHO - PO3BICKHOM AEATEIBHOCTH', MOJOKEHUS KOTOPOTO OCIIAPHUBAIOTCS
rpaxxnankon W.I'. YepHoBoif, mnpecnemys 1eib 0O€CIEUEHUs] 3allUThl OT
IIPECTYIHBIX MOCIATaTEIbCTB, MPEAYCMATPUBAET BO3MOKHOCTh OIPaHUYEHUN psiaa
KOHCTUTYLMOHHBIX MpaB rpakiaH, T.e. 0€3yCcIOBHO 3aTparuBaeT 3TH npasa. bonee
TOTr0, KOHCIHMpATHUBHAs IO CBOEH NpHUpOJe, CKphITas OT OOIIECTBEHHOCTU
OTICPATUBHO - PO3BICKHAS  JICATEIBLHOCTh MPEJICTABISAET co0oil  chepy
MOBBILICHHOT'O PUCKA YIIEMJICHUS U HapyIIEHUs IIPaB U CBOOOJ rpakaaH, TaK Kak
BO3MOYKHOCTH COLIMAJIbHOTO KOHTPOJIS Ha/l HEW OrpaHUYEHBI.

B cBsi3M ¢ 3TUM 3aKOHOJIATEIBLHOE PETYJIMPOBAHUE OMEPATUBHO - PO3BICKHOM
NEeATEIbHOCTH COLMAIIBHO OO0YCIIOBJIEHO, B YAaCTHOCTH, 3a/ayedl OIpeaesuTh
OCHOBAHMSI M TOPSAJOK NPUMEHEHUS YKA3aHHBIX OTPaHUYECHHM, ¢ TeM 4YTOObI MX
JOMYCTUMBIE TIPEJIeIbl HE MPEBBIIAINCH, & HAPYLIEHUS MIPaB U CBOOO TpaxaaH co
CTOPOHBI OCYLIECTBIISIOIIUX OINEPATUBHO - PO3BICKHYIO AESATEIBHOCTh OPraHoOB,
CBSI3aHHBIE C BBIXOJIOM 32 3TH IMPEIEIbl, MOTJIM ObITh CBOEBPEMEHHO BBISIBIICHBI U
ycTpaHeHbl. [lo3TOMy ©pM TOpOBEpKE KOHCTUTYLIMOHHOCTH OCHAapHUBAEMBbIX
nosioxkeHuit deaepanbHoro 3akoHa "OO6 omepaTuBHO - PO3BICKHON JIEATETLHOCTH ",
ucxons u3 TpeboBanuii crtathu 55 (wacte 3) Konctutymuu Poccuiickoit
denepanuy, HEOOXOAMMO OIEHUTH, OOECMEeYMBAET JM JAHHBIA 3aKOH TIpH
onpeneneHu 00beMa M YCIOBUH HEOOXOAWMBIX OTPAHUYEHHM TapaHTUU OT
IIPOU3BOJIA TOCYJNAapCTBEHHBIX OpraHoB. Ilpm »3TtomM corjmacHo cratee 74
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®denepanbHOro KOHCTHUTyUHOHHOro 3akoHa "O Kouctutynuonnom Cyge
Poccuiickoit @enepanuu’ ocnapuBacMbl€ TOJIOKEHUS TOJIEKAT OILICHKE HE
M30JIMPOBAHHO, 4 B CUCTEME IPABOBBIX HOPM, MPEKIE BCErO B CBS3U C JAPYTUMU
MPEANUCAHUSIMU TOTO K€E 3aKOHA.

2. Kak ykaspiBaeTcs B xano0e, ¢ utois 1995 roga nmo suBaps 1996 roga B
OTHOLICHUM  3aABUTEIBHUIIBI HA OCHOBAHUM OCHApUBAaEMbIX €0 HOPM
denepanibHOrO0  3akoHa "OO  omepaTMBHO -  PO3BICKHOM  JeATEeNbHOCTH"
MIPOBOJIUIINCH ONEPATUBHO - PO3BICKHBIC MeponpusTus. Pemenne 06 3Tom ObLIO
MPUHATO B COOTBETCTBHM CO CTaTheil 7 3aKoHA, JOMYCKAIOIIEH OCYIIECTBICHUE
TaKuX MEPONPUSTUN B LEJSAX BBISABICHUS MOJTOTABIMBAEMBIX WM COBEPIICHHBIX
MPECTYIUICHUM, €CIM HET JAOCTATOYHBIX [JIaHHBIX ISl PELICHHs BOIpoca O
BO30YXKJICHUM YTOJOBHOIO Jieia, T.e. MPU OTCYTCTBHH OOBEKTHUBHBIX CBEICHUH,
00OCHOBBIBAIOITMX HAJTWMYHE AK€ MPU3HAKOB MPECTYIUICHUA. PeaabHoe 3HAUCHUE
YKa3aHHOTO OCHOBAHMS JJIsl IPOBEACHUS ONIEPATUBHO - PO3BICKHBIX MEPOIPUSATHI
BBISIBJSIETCS B €r0 CONOCTABJIEHUU C MOJOKEHUEM 4YacTH 4yeTBepTod crtatbu 10
3aKkoHa O TMpPEKpalIeHUU HTUX MEPONPUITHI B CBA3M C OOCTOSTEIHCTBAMH,
CBUJICTEIBCTBYIOMIMMHU "00 OOBEKTMBHOM HEBO3MOXKHOCTH pEIIeHHs" 3aj1a4
ONEPATUBHO - PO3BICKHOW NESITEIbHOCTH, T.€. UMEHHO MOTOMY, YTO OHa HE
npuBeia K MOJYYCHHUIO KaKUX-IMOO CBEICHHM O MpPHU3HAKaX COBEPIICHHOTO WIIU
MOATOTAaBIMBAEMOr0  MPECTYyIUIEHUd (4TO HMEJIO MECTO0 H M0  Jely
3asBUTENILHUIIBI). TakuM 00pa3om, corjiacHO 3akOHY W Hayajao, U 3aBepIICHUE
OTEPATUBHO - PO3BICKHOW JEATEIBHOCTH B OTHOIICHUU ONPEACIICHHOrO JHIa
BO3MOXHBI ~IIPU  OTCYTCTBUM  KaKOW-TMOO  OOBEKTUBHOW  HMH(POpPMALINH,
CBUJICTEJILCTBYIOLIEH O TOM, YTO ONEPATUBHO - PO3BICKHBIC MEPONPHUATHS ObLIN
JEUCTBUTEILHO HaNpaBJjeHbl Ha BBISIBJICHUE MPECTyNHOTO AesHusd. Oprassl,
OCYILECTBIISIFOIINE OMEPATUBHO - PO3BICKHBIE MEPOINPUSITHUS, MOTJIH, MPUMEHSIS
3aKoH, JENCTBOBATh, CCHUIASICH MCKIIFOYUTEIBHO HA JEKIIApUPYEMBbIE B HEM LU
CBOEU JEATEIIbHOCTH.

Kpome Toro, He ycTaHOBJIEHA U 0053aTEIBHOCTh KAKOTO-TMO0 KOHTPOJISL HU 3a
000CHOBaHHOCTHIO Hayaja OMEPATUBHO - PO3BICKHBIX MEPONPUITHI U 3aBEICHUS
JieJla  ONEPAaTUBHOIO y4eTa B OTHOIIEHUM ONPENENICHHOrO JIMIla, HHU 3a
000CHOBaHHOCTBHIO KOHKPETHBIX MEpPONPUSTHI (KpOME TeX, KOTOPBIC IOJIKHBI
MPOBOJUTHCA TO CylaeOHOMY pemieHuto). Peanuzarusi rpakJiaHMHOM MpaBa Ha
o0O>xajioBaHue B CyJ (Ha OCHOBAHHMHM YacTH BTOPOM cTaTbu 5 3aKoHA) NEUCTBUMN
OpPraHOB, OCYIIECTBIISIONINX OMEPATUBHO - PO3BICKHYIO JIEITEIHHOCTh, O KOTOPBIX
€My CTaJI0 M3BECTHO, HE MOXET MPHUBECTU K MPU3HAHUIO UX HEOOOCHOBAHHBIMU,
TaK KaK UX OCHOBAHMEM BBICTYIIA€T OJIHA JIUIIIb 1I€b BBISABICHUS MPECTYILJICHUM.
[Ipu 5TOM nake B Cilydasix BBIHECEHHUS CYJIOM PEIICHHS O BO3MEIICHHUM yiepoa,
NPUYMHEHHOTO  TPAXKJIAHWUHY  MPOBEJAECHHUEM  OINEPaTUBHO -  PO3BICKHBIX
MEpOIPUATHNA (B COOTBETCTBHHM C YaCThIO BOCbMOM CcTaThbu 5 3akoHa), MOCEIHUE
MOTYT MPOAOJIKATHCS, MOCKOJBbKY B CUJIy 3aKOHAa HUKAKUE JPYTH€ OpraHbl HE
YIOJHOMOYCHBI BIUATh HA pElIeHHuE 0 HEOOXOJAMMOCTHU MOTYy4YeHUsT UHPOpMauu
OMEPATUBHO - PO3BICKHBIM ITyTEM.

HaspiBasg numbe 1enu W MNOBOABI K Hayaldy ONEPAaTUBHO - PO3BICKHOM
NeATEeTbHOCTH, 3aKOH HE YCTaHABIMBAeT HU €€ (DaKTHUYECKHUE U IOPUIUYECKUE
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OCHOBAHUS, HU KaKue-JIn0o MpoIlelypHbIe BHYTPUBEIOMCTBEHHBIE, TPOKYPOPCKHUE
WK CyneOHble MEXaHU3Mbl, KOTOpPbIE MOIJM OBl CHOCOOCTBOBATH MNPUHSTHUIO
000CHOBaHHBIX pemeHud. (CrenoBaTenbHO, YCMOTPEHHUE OCYIIECTBIISIONIUX
ONEPATUBHO - PO3BICKHYIO AECATEIbHOCTh OPTAaHOB 3aKOHOM HE OTPAHUYMBAETCH.
Takoe perynupoBaHue - OCOOCHHO B YCJIOBHSX, KOrja oOIIECTBO M BIACTh
OTSITOIICHBI MHOTOJIETHEW MPUBBIYKON MPEIOYTEHUS] MHTEPECOB ChICKHBIX CITYXO
- HE MOXET TapaHTUPOBATh COPA3MEPHOCTD CBSI3AHHBIX C OMEPATHUBHO - PO3BICKHOU
JEATEIbHOCThI0 OIPAaHWYEHUN MpaB TpakJaH COLMAJIBHO OINPABIAHHBIM LEISAM
ATOM JEATEIBHOCTH, YTO HE COOTBETCTBYET TpeOOBaHUSAM cTaTbu 55 (4acth 3)
Konctutynun Poccuiickoit ®@enepauuu. OnpeneneHHbIM MNPU3HAHUEM 3TOrO
CILy’KUT IIPEJIO’KEHHE, BHECEHHOE B arpene 1998 rona B ['ocynapctBennyto Jlymy
[Ipesunentom  Poccuiickon  ®Dexpepauyu B NOPAAKE  3aKOHOAATEIBHOMN
WHULMATUBBI, O JOMOJHEHUH YAaCTH CEIbMOW CTaThM 5 3aKOHA YKa3aHHWEM Ha To,
YTO OpraHaM, OCYUIECTBJSIOIMIMM OIEPATUBHO - PO3BICKHBIE MEPONPUATHS,
3alpelaercs X MpoBeeHue 0e3 CaHKIIMOHUPOBAHUS B YCTAaHOBIIEHHOM IOPSIJIKE.

HeonpeneneHHOCT, OCHOBaHMM UM TMOPSAKAa IPOBEACHUS OIEPATHBHO -
PO3BICKHOM JIEATEIBHOCTH M0 JEHCTBYIOIIEMY 3aKOHY CO3JaeT YCIOBUSA MJIA
mpousBosia Biactu. Tem caMmbiM Hapyiiatotrcs TpeboBanus crareid 17, 18, 19 u 21
Konctutynun Poccuiickoit  ®denepanuu, COMNIACHO KOTOPBIM —T'OCYJIapCTBOM
MPU3HAIOTCS U TapaHTUPYIOTCS paBHBIM 00pa3oM IpaBa U CBOOOJIBI TPaKJaH, U B
YaCTHOCTH OXPaHSAETCA JOCTOMHCTBO JIMYHOCTH. AHAJIOTUYHAs IIPaBOBasi MO3ULUS
BolpakeHa Konctutynmonneim Cynom B IlocranoBienusx ot 25 anpenst 1995
roga, ot 3 mas 1995 rona, or 2 deBpans 1996 ronma u ot 2 wutons 1998 ropa,
COrJIaCHO KOTOPBIM HEONPENEIEHHOCTh HOPHINYECKOr0 COAEpKaHUS 3aKoHa U
BO3MOYKHOCTh B CBSI3M C 3TUM €ro MPOU3BOJIBHOTO NPUMEHEHUS HapyIIaeT
PaBEHCTBO TPaKJaH NEpes 3aKOHOM M CYIOM, HE COIJIacyeTcsi ¢ 00s3aHHOCTBIO
rocynapcTBa o0ecreurnBaTh OXpaHy JIOCTOMHCTBA JIMYHOCTU U MPUOPHUTET MpaB U
cBOOO/I 4EJIOBEKA, a TAK)KE HE JOMYCKaTh X YMAJICHUS U NPEINOYTCHUS UM Jlaxe
CaMbIX Ba)KHBIX 0OIIIECTBEHHBIX, BEIOMCTBEHHBIX MJIM UHBIX UHTEPECOB.

3. 3asgBuUTENBHUIIA OCTIAPUBAET CTAThIO 6 (IMYHKT 6 4acTH TepBoil) 3akoHa B
CBSI3U C TEM, YTO OHa, JOIMYyCKas HaOJIOJIeHUE JJI MOJy4YeHUs NEepCOHAIbHOM
uHdopmaruu, Hapymaer ctatbu 23 (wacth 1) m 24 (wacte 1) Koncturyruum
Pocculickon Oenepanun, 3aKpeIUiroIme IIpaBo Ka)XJ10ro Ha
HEMPUKOCHOBEHHOCTh YaCTHOM JKHU3HHU, cOOp wuHPopManuu o KOTOpoil 0e3
corjacus JIMIa He JOIMyCKaeTCsl.

B cootBerctBun co cratbeir 55 (wacteh 3) Koncturynmuum Poccuiickoit
denepanyu U MO CMBICITY OCIAPUBAEMOT0 3aKOHA HE MOXET paccMaTpUBaThCS Kak
nojJjiexaniasi KOHCTUTYLMOHHOM 3aliuTe Takas IepcoHajbHas uHdopmalus,
KOTOpasi CBsi3aHA C MpeArnojiaraeMol MPecTyMmHOUW JesTeabHOCThio. OpHako
COIJIaCHO JICMCTBYIOIIEMY PETYJIMPOBAHUIO HE CYLIECTBYIOT MEXaHHU3MBI, KOTOPBIE
oOecrieunBanu Obl COOp OMEpPATUBHBIX JAHHBIX HWCKIIOYUTEIIBHO B CBS3H C
MpeamnojgaraeMon MPECTYIHON NS TETbHOCTBIO JIATIA. Hamporus,
HEONPEEICHHOCTh OCHOBAHMSI ONEPATUBHO - PO3BICKHBIX MEPOIPUATHH,
3aKPEIJIEHHOTO B CTaThe 7 3aKOHA, U OTCYTCTBUE MPABUJ CAHKIIMOHUPOBAHUS WIIU
OpOBEpKM OOOCHOBAHHOCTH MX IMPOBEIEHUS CO3AAIOT MPEANOCHUIKH IS
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BTOPKEHUS B YaCTHYIO >KM3Hb, HAOIIOACHUS 32 HEM M HAKOIUICHUA WH(OpMaLUH,
Kacarollencs JIMYHBIX TaH, 4TO MPOTUBOPEUYHUT CTaThsIM 23 (dacth 1) u 24 (yacth
1) Konctutymuu Poccuiickoit deneparuu.

KonBeHnuss o 3amuTe mpaB 4YelOBEKa M OCHOBHBIX CB0O0OJ (cTarhs &)
JIONyCKAaeT BMEIIATEIbCTBO TOCYAapCTBA B YACTHYHO JKU3Hb B HMHTEpecax
0e30MacHOCTH B JIEMOKPATUYECKOM OOIIECTBE, JIMIIb KOTJa 3TO MPEITyCMOTPEHO
3akOoHOM. PackpeiBasg Ha3BaHHble NOHATHA, EBpomneiickuii Cyn mo mnpaBam
YelloBeKa KOHCTATHPOBAJ, YTO HAOJIOJACHHE 3a YaCTHOW >KU3HBIO JIOMYCTHUMO,
TOJIBKO €CJIM CYLIECTBYIOT MPOLEAYPHl, T'APAHTUPYIOIIHE COOTBETCTBUE MEP
HAOJI0/ICHUS] YCTAaHOBICHHBIM 3aKOHOM ycioBusiM. Onnako denepanbHblil 3aKOH
"O0 omnepaTuBHO - PO3BICKHOM JEATEIBHOCTH" HE ONpENeNseT AOIMyCTUMBIE
OpoLeAypsbl M YCIOBHUA HaOmoneHus. B HeM HET W rapaHTHil TOro, 4To CcOOp
uHbopMaIuu OyJeT IpeKpalleH, Kak TOJIbKO OOHapyKaTcs 0ObeKTUBHbBIC JaHHBIC,
ONPOBEPraIINe MPEANOIOKEHHE O MNPEeCTYyNmHOW aesTenpbHOCTH. l[lo memy
3asBUTEJIbHULBI HA0IIO/IEHUE 32 HEN MTPOJOIKAIOCh U MOCJE TOT0, KaK BbIIBHIIACH
JIO)KHOCTB JTOHOCA areHTa O €€ Y4aCTHUU B COBEPIICHHH NpecTyruieHus. Iloatomy
OpU OTCYTCTBUM KaKUX-THMOO 3aKOHOJATENbHO YCTAHOBJIEHHBIX OTIOBOPOK,
UCKJIIOYAIOIIMX TaKHe CHUTyal[id, BO3MOKHOCTb HAOJIIOJICHUS, 3aKpeljeHHas B
cratbe 6 3aKOHA, KOI/Ia OHO MPOBOJUTCS HE TOJBKO B OOILIECTBEHHBIX MECTaX,
npuoOpeTaeT IBHO HEKOHCTUTYILMOHHBIN CMBICT U HE COOTBETCTBYET YKa3aHHBIM
HopmaM Konctutynum Poccuiickorn ®denepanyu, HapaBiI€HHBIM Ha 3alIUATY
HEMTPUKOCHOBEHHOCTH YaCTHOM >KM3HU TPaXJaH.

4. 3asBUTENIbHUIIA MPOCUJTA O3HAKOMHUTH €€ C COOpaHHBIMH O HEW B Xoje
ONEpPAaTUBHO - PO3BICKHBIX JEUCTBHM CBEACHUSMHU, OAHAKO €H OBUI0 B 3TOM
OTKa3aHO: Cy/, PyKOBOACTBYSICh CTaThsAMH 5 u 12 3akoHA, HCXOAWI U3 TOTO, YTO

PE3YJIbTATLI OIICPATUBHO - PO3BICKHBIX MGpOHpI/IHTI/Iﬁ COCTaBJIAIOT
rocyagapCTBCHHYIO TafIHy 141 IIo4JIcxar PaCCCKPCUYNBAHUIO TOJIBKO I10
ITIOCTAaHOBJICHUIO oprana, OCYHCCTBIIAOIICTO OIICPATUBHO - PO3BICKHYIO

JIEATEIIbHOCTh, @ 3asIBUTEJIbHUIIA HE OTHOCUTCS K KPYTy JIMI, KOTOPBIE COIJIACHO
YaCTH YETBEPTOM CTaThH 5 BIpaBe UCTPEOOBATH TAKUE CBEIACHUSI.

Cratbst 24 (wacth 2) Konctutynum Poccuiickoit ®deneparuu 00s13bIBaeT
OpraHbl TOCYJapCTBEHHOM BJIACTH U UX JOJHKHOCTHBIX JIMI[ 00ECTICUUTh KaXKIOMY
BO3MO>XHOCTh O3HAKOMJIEHUS C JOKYMEHTAMH U MaTepUaliaMH, HEMOCPEACTBEHHO
3aTparvBarollUMM €ro MpaBa U CBOOOIbI, €CJIM MHOE HE MPEyCMOTPEHO 3aKOHOM.
B ®enpepanbHom 3akone "OO omepaTUBHO - PO3BICKHOW JEATEIHHOCTH"
COJIEpKATCSl OTPAHUYCHUS] JaHHOW OOS3aHHOCTH, BBITEKAIOIIUE W3 IEJIeH U
XapakTepa 3TOU JeITEbHOCTH.

Opnaxko coriacHo cratbe 55 (yacth 2) Koncruryuu Poccuiickoit @enepanuu
B Poccuiickon denepanyu HEe JOJHKHBI U31aBATHCS 3aKOHbI, OTMEHSIOIINE MPaBa v
CBOOOJBI. JTO O3HAYaeT, 4YTO 3aKOHOJATENIb HE BIpPaBe BBOAUTH TaKHE
OTpPaHUYCHHMsSI, KOTOPHIE MOCSTAIOT Ha CYIIECTBO OCHOBHOTO MpaBa, (paKTUUECKH
JuIIas TpakJaHWHa TAaHHOTO MpaBa. Takoro poaa orpaHUYeHUs] BCETAA SIBISIOTCS
HECOpa3MEPHBIMH, T.€. MPOTUBOpEUAT U TpeOOBaHUAM cCTaThl 55 (udacth 3)
Konctutynuu Poccuniickon ®@enepanuu.

Cratbst 12 (wacTh mepBasi) ocHapuBaemMoro 3akOHa OTHOCHUT K


consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE595F2aCJ
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE595F2a1J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7157A512206CE3A0924B9C4A26F08501EE78182FFE59C2FF1a6J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147B562102CE3A0924B9C4A2F6aFJ
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2911FEa5J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6FAa5J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa0J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2813FEa2J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2910FEa5J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE595F2a0J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147B562102CE3A0924B9C4A2F6aFJ
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE79CF2a1J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147254250F9330017DB5C6A560574719AE8D83FFE79CF2a0J
consultantplus://offline/ref=0878C973C8E1068C9678657889E1BAB7147A522204C167032CE0C8A068070F09E0C88EFEE59C2813FEa3J

roCyJapCTBEHHOM TallHE CBEJIEHUS HE TOJBKO O CUJIAaX, CPEICTBAaX, UCTOYHHUKAX,
METOJaX, IJIaHAX, OPraHU3AlNHU, TAKTUKE ONEPATUBHO - PO3BICKHOW AEATEIbHOCTH
U JIMIAX, B HEM YYacTBYIOIIMX, HO M BCE €€ pE3yNbTaThl, MOJYyYECHHBIE MpHU
MPOBEJCHUA KOHKPETHBIX OINEPAaTUBHO - PO3BICKHBIX MeponpusaTtuii. B
COOTBETCTBHM C OYKBaJIbHBIM CMBICIIOM 3aKOHAa K TaKUM pe3yjibTaTamM OTHOCSTCS
TaKKe JII0ObIE TaHHbBIE O TUYHOCTU IPAKJaHNHA, COOPAaHHBIE ONEPATUBHBIM ITYTEM,
B TOM YHCJIE€ U B CJIydasX, KOTJa OINEPATUBHO - PO3bICKHAS AEATEIbHOCTH
MPEKPAIIAETCS B CBSI3H C TEM, YTO IPEAINOIOKEHUE O MPECTYIUIEHUH OOBEKTUBHO
onpoBepruyTo. CoriracHo TOW € HOpME 3aKOHA pe3yJibTaTbl OMNEPATUBHO -
PO3BICKHOM JESATEIBHOCTH IOJJIEKAT PACCEKPEUYMBAHUIO TOJIBKO HAa OCHOBAaHUU
MOCTAHOBJICHUSI PYKOBOAMTEIS OCYILECTBIIAIOIIETO €€ opraHa. JTO O3HA4aeT, YTo
JOCTYN K TIONYYEHUIO TPakJaHUHOM COOpaHHOM O HEM OMNEepPaTUBHBIM IyTEM
uHGOpPMAIIMU BO BCEX CIIy4asX MOXKET ObITh MCKJIIOYEH MO PEIICHHUIO OPTaHOB,
OCYILIECTBJISIFOLIUX ONIEPATUBHO - PO3BICKHYIO I€SITENBHOCTD.

[IpenycMOTpeHHOE JUIsl OTAENBHBIX CUTYallMi IPaBO T'Pa)KAaHWMHA COIJIACHO
cratbe 5 3akoHa NOJMY4YUTh Takyl HHpopmanuio "B Ipenenax, AOMYCKaeMbIX
TpeOOBAaHUSAMU KOHCHHMPALMU U HUCKIIOYAIOMIMX BO3MOXXHOCTh pa3rialleHHs
rOCyJapCTBEHHOW TalHbI' TaKKe HE YCTPAHSIET I TpaKJaHWHA IIOJHOTO
VCKIIFOUYEHHS JOCTYIIA K PE3YJbTaTaM OIEPAaTUBHO - PO3BICKHOMN JEATEIBHOCTH 110
YCMOTPEHHUIO OCYLIECTBIISIOIIUX €€ OPraHOB, IOCKOJIBKY HHUKTO, KPOME HHUX, HE
BIIPABE ONPENEIATH ITH Ipeaensl. [[omoxkeHus cratbu 5, COrIacCHO KOTOPBIM CYJT
BIIpaBE 00513aTh 3TH OPTaHbl IPEIOCTABUTh IPAXKIAHUHY ONPE/ICTICHHBIE CBEACHUS,
B KOHTEKCTE CTaThbM 12 MOTYT OTHOCHTBCS TOJIBKO K TaKOM MH(POpPMaLUU, KOTOpas
YK€ PaCCEKpeueHa, MOCKOJIbKY 3aKOH HE€ COJICPKUT HUKAKUX H3bITUA WIH
OTOBOPOK ISl CYJOB W3 OOILEro mnpaBuja 00 HCKIIOYHUTENBbHBIX IMMOJTHOMOYHSIX
OpTraHOB, OCYLIECTBIIOIIMX OIEPATUBHO - PO3BICKHYIO [EATEIbHOCTb, Ha
pacceKkpeyrBaHue €€ pe3yabTaTOB. DTO MOATBEPKAAETCS U MOJOKEHUAMHU 3aKOHA
Poccuniickoit ®epepanuu  "O rocygapCcTBEHHOUN TaiiHe", KOTOpPBIM TakKXKe He
HaJENseT Cylbl MPaBOM pacceKpeuMBaHMs Kakux-1ubo matepuanoB. Hamportus,
CyIObl BIIpaBe HUCTpeOOBaTh MaTepHalbl, COAEpKAllMe KOHCIHPATUBHYIO M
CEKPETHYI0 MH(POpPMAIINI0, UMEHHO TIOTOMY, YTO Ha HUX TaKXe paclpoCTpaHsIeTCs
YCTaHOBJICHHAsI 3aKOHOM OOSI3aHHOCTh €€ 3allIUThI OT pa3rJIallieHHUs.

Takum oOpa3om, TMOJIOKEHUS YACTH TEpBOM craThu 12 3akoHa TPUBOMAST
(dakTHUeCcKM K OTMEHE B c(epe ONEpaTHUBHO - PO3BICKHOW NEATEIBbHOCTH IpaBa
rpakJaH Ha  O3HAKOMJIEHHE C  JOKyYMEHTaMH, 3aTparuBalOlUIMMU  HX
KOHCTUTYIIMOHHBIE MPaBa, U, CIEI0BATEIbHO, IPOTUBOPEYAT CTaThsIM 24 (4acThb 2)
u 95 (uactu 2 u 3) Konctutyuun Poccuiickoit denepanyu.

5. B 4dactu Tpethelr ctathu S5 dDepepanbHOro 3akoHa "OO oOmepaTHBHO -
PO3BICKHOM JIEATENIBHOCTH" 3aKOHOAATENb IPU3HAECT NIPaBO TIpPaXKJAHWHA, B
OTHOUIEHUH KOTOPOTO ONEPATHBHO - PO3BICKHBIE MEPOIPUATUS 3aKOHUYUIIUCH
OOBEKTUBHBIM MOATBEPKACHUEM ero HEBHHOBHOCTH, notpeboBaTh
MPEIOCTABIICHUS CBEJICHUI O cOOMpaBIIeics U cCOOpaHHON 0 HeM WHGOPMAITUH, HE
OTHOCSILEUCSA K TOCYJapCTBCHHOM TAallHE M KOHCIHUPATUBHBIM JIaHHbIM. Ho u B
TUX Ciaydasx 3aKkoH He oOecrneuyumBaeT PABHOM 3alUThl JUIS BCEX TIpaxaaH,
BUHOBHOCTbH KOTOPBIX B COBEPUIEHUH MPECTYIUICHHS HE HaIllJa MOATBEPKICHUS B
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yCTaHOBJICHHOM mopsiake. [IpaBo Ha moslydeHre COOTBETCTBYIOMIECH MH(POPMAIIUN
MPEIOCTABISACTCS JIMIIb JUIAM, B OTHOIIIEHUH KOTOPBIX ObLIA BHIHECEHBI PEIICHUS
a1m60 00 OTKaze B BO30YXICHUHM YTrOJOBHOTO Jefla, KOrjJa HEeT JOCTAaTOYHBIX
JAHHBIX, CBUICTEIBCTBYIONIMX O HAJIWYUU MPU3HAKOB MPECTYIUICHUS, JHUOO O
MPEKpaIICHUH JIeJia B CBA3U C OTCYTCTBUEM COOBITHUS MJIM COCTaBA MPECTYIICHHUS.

OpnHako 3T ke OCHOBaHUS (OTCYTCTBUE JIaHHBIX O MPHU3HAKaX MPECTYIUICHUS
100 OTCYTCTBHE COOBITHS MM COCTaBa MPECTYIUICHHS) MOTYT UMETh MECTO U MpHU
MPEKPAlICHUH JIeJIa ONEPATUBHOIO y4€Ta B COOTBETCTBHM C YaCTbK) YETBEPTOU
ctatb 10 3akoHa, Korga OOBEKTHBHO TMOATBEP)KIACTCS HEBHHOBHOCTH JIUIIA.
Mexy TeM Takue Jidila He BIpaBe MOTPeOOBATh HU BRIHECEHUS B OTHOIICHUU HUX
pelieHnid 00 0TKa3e B BO30OYXJIEHUU YTOJOBHOIO Jejia, HU MPEJOCTaBICHUS UM, B
TOM YHUCJIE TIO0 CyIeOHOMY PEIICHUIO0, CBEJICHUH O COOpPaHHOW B OTHOIICHUHM HUX
MEPCOHALHON WHGOpMAIMK JaKe B JOMYCKAEMBIX YacThlO TPEThEH CTATbU 5
npenenax, o0OecleurBarONIMX Hepas[IallleHHue TOoCYyAapCTBEHHOW TaWHBI U
KOHCHUPATUBHBIX JTAHHBIX. OJTO MPOTUBOPEUYUT PABHOMY IMpPaBy Tpa)xiaH Ha
CyleOHyI0 3allUTy M O3HAKOMJICHHME C MaTepuajaMd, HEeNoCPEACTBEHHO
3aTparvBaloIMMU MX TpaBa U CBOOOJIbI, BhITEKatomeMy u3 crareit 19, 21 (dactpb
1), 24 (dacth 2) u 46 Koncturynuu Poccuiickoit deaepariyiu, 1 HE COTIacyeTcs co
ctatbell 55 (yacTh 3), UCKITIOUAIOIIEH BBEICHUE OTPAaHUYCHUI, HEOMPaBIaHHBIX U
HECOPa3MEPHBIX C TOYKU 3PEHUS LIE€JIEH, YKa3aHHBIX B JTAHHOW KOHCTUTYLHOHHOW
HOpME.

6. OcnopeHHass B jgaHHOM Jene ctathsi 9 ®enepanbHoro 3akoHa "OO
ONEPATUBHO - PO3BICKHOW JAEATEIIBHOCTU' YCTAHABJIMBACT IMOPSJAOK BBIHECEHUSA
CyJIeOHBIX PEIICHU 00 OrpaHUYEHUHU MPU MPOBEJACHUU OMEPATUBHO - PO3BICKHBIX
MEpONPUSATANA KOHCTUTYLMOHHBIX TMpaB TpPakJIaH Ha TaillHy TEpenucKH,
Tene(OHHBIX EPErOBOPOB, MOYTOBBIX, TeJEerpadHbIX U UHBIX COOOIICHUH, a TAKKe
Ha HEMPUKOCHOBEHHOCTH >KWJUIIA. BBegeHue cyneOHOro mopsiika orpaHuyeHuit
YKa3aHHBIX KOHCTHTYIMOHHBIX TMpaB MPEIyCMOTPEHO CcTaTbsiMu 23 u 25
Koncrutymuu Poccuiickoit @enepaiuy u 00yCIOBIEHO TEM, YTO B CHIIy 0COOOTO
HE3aBUCUMOTO CTaTyca CYJOB, OCYIIECTBIISIIONIUX CYAeOHYIO BIAacTh, CylneOHas
3alMTa MpaB U CBOOOJ pacCMAaTPUBACTCA KaK MX CYIIECTBEHHAs TapaHTHs, YTO
COOTBETCTBYET BBITEKAIOIIEMY U3 cTaThu 6 KOHBEHIIMM O 3alIUTE MpaB YeIOBEKa U
OCHOBHBIX CBOOOJ MpaBy KaXXJOT0 Ha OMpPEAENIEHWE €ro TPaXXJaHCKUX TpaB H
00SI3aHHOCTEM HE3aBUCHUMBIM U  OECHPUCTPACTHBIM CYJOM, CO3JaHHBIM U
JICUCTBYIOIIMM HAa OCHOBAHUY 3aKOHA.

OnHako MOPAIOK OMNPEAECICHUs CYAOM JONMYCTUMBIX OrpaHWUYEHUN TMpaB
rpaXkJaH B XOJI€ ONEPATUBHO - PO3BICKHOW NESATEIbHOCTH, MPEIYCMOTPEHHBIN B
cTtatbe 9 3akoHa, MO0 MHEHHUIO 3asBUTEIBHUIIBI, HE COOTBETCTBYeT KoHCTHUTYIMH
Poccuiickoit denepannu, 4T0 CriocoOCTBOBAIO, B YaCTHOCTH, BEIHECEHHUIO CYJIOM
HEOOOCHOBAHHOTO PENICHHS O MPOCITYIIMBAHUU €€ Tele(OHHBIX TEPETOBOPOB U
MPUBEJIO K HAPYIIEHUIO €€ KOHCTUTYLIUOHHBIX MPAB.

YcranoBieHHas ctatbedt 9 cyneOHast mporeaypa OOBEKTUBHO HE MOXKET HE
OTIUYATHCS OT (OPM, B KOTOPHIX OCYIIECTBISETCS MPaBOCY/ME MO YTOJIOBHBIM,
rpOXIAaHCKUM M aJMUHHUCTPATHBHBIM JejaM. Bwmecre ¢ Tem, wucxoas wus
KOHCTUTYIITMOHHOTO CMBICJIA TapaHTUU CYyJAeOHOM 3alluThl, MPEAOCTABIIEMON, B
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yacTHOCTH, cTatbeil 23 Konctutymuum Poccuiickoii ®enepanuu, OHa JIOJKHA
obecnieunBaTh 3(PPEKTUBHOE MPEAYIPEKICHUE U YCTPAaHEHHE CYAOM HapyLICHUI
IpaBa Ha HENPUKOCHOBEHHOCTb YAaCTHOM JKU3HM MpU IHepeadye JIMYHOU
uHpopManuu. [loaTomy u3bATHSA U3 00IUX TpeOOBaHUN K MpoleaypaM CyIeOHON
3alUTHl NpaB TPaKIaH, KOTOPbIE TOIYCTUMBI TOJBKO B CBSI3U CO CIEUU(UKON
ONEPaTUBHO - PO3BICKHOM JEATENIBHOCTH, HE MOTYT MPHUBOJIUTH K OTPHULIAHUIO
KOHCTUTYLMOHHBIX CYLIHOCTHBIX XapaKTEpPUCTHK Cyla Kak opraHa cyneOHOU
BJIACTH, CO3/1aBAEMOT0 U JIEUCTBYIOIIETO HA OCHOBAaHNHU 3aKOHA.

[locnennee mpennonaraer, 4ro s KaKAOro Jeja 3aKOHOM OIpenessercs
HaJUIe)Kallui  CyJA, T.€. YCTAHaBIMBAETCS MpPEAMETHAs, TEPPUTOPHAIIbHAS U
WHCTAHLIMOHHAs TMOJACYAHOCTb. Takas TmpaBoBas IMO3MULMS BBIpaXKE€HA B
[ToctanoBnennn Koucturyuuonnoro Cyma ot 16 wutons 1998 roma. Otomy
TpeOOBaHMIO HE OTBEYaeT BhHITEKalolmlee M3 cTraThu 9 3akoHa MpaBo
OCYILECTBISIOUIUX ONEPATUBHO - PO3BICKHYIO JIE€ATEIBHOCTh OPraHOB B Ka)JIOM
KOHKPETHOM CJIy4dae OINpEAEISTh CyJl, pacCMaTPUBAIOIINN BOIPOC O NMPOBEACHUU
OIIEPAaTUBHO - PO3BICKHBIX MEPOIIPUATHI, [0 CBOEMY YCMOTPEHHMIO, IIOCKOJIBKY CaM
3aKOH JIOMYCKAET, YTO 3TO MOXKET OBbITh CyJ KaK 110 MECTY UX OCYIIECTBIICHUS, TaK
Y TI0 MECTY HaX0X/JI€HUS X0JaTalCTBYIOLIETO 00 3TOM OpraHa.

B cynebHoll mnpakTuke MNOATBEpXKAAeTcA elle 0ojiee pacIIUpPUTENIbHOE
TOJIKOBAaHUE YKAa3aHHBIX IPaBUJ IOJCYJHOCTH OpraHamH, OCYLIECTBIISIOLIUMU
ONEPATUBHO - PO3BICKHYIO AEATENBHOCTb, U CyJlaMH, YTO HAXOJUT OTPAKECHHUE B
[locranoBnennu Ilnenyma BepxoBHoro Cypa Poccuiickon ®eneparum ot 24
nekabpst 1993 roga, B KOTOPOM PEKOMEHAOBAHO HE TOJIBKO CyAaM OOJACTHOIO
(KpaeBOro) M MpUPaBHEHHOTO K HUM YPOBHS, HO U PallOHHBIM (TOPOJICKUM) CylaM
IPUHUMATh K CBOEMY pPAacCMOTPEHHMIO MaTepualibl O Jlaye pas3pelieHus Ha
IIPOBEJICHUE OINEPATUBHO - PO3BICKHBIX MEPOINPHUATUN, OIPaHUYMBAIOMIMX TAWHY
nepefaud JMYHOW uHpopManuu. TakuM o00pa3oM, pelIeHHe O MOACYIHOCTH
3aBUCUT HE OT BBIPA)XCHHOW B 3aKOHE BOJIM 3aKOHOJATENs, a OT OPraHoB,
OCYLIECTBJISIIOIIUX OINEPATUBHO - PO3BICKHYIO AEATEIBHOCTb. DTO IMO3BOJSET UM
IPOU3BOJIBHO ONPEAEIATh NOJICYIHOCTD, a TAKXKE B CHITy KOH(PHUIEHIUAIBHOCTH UX
JEATEIbHOCTH HE MCKIIOYAaeT BO3MOXKHOCTH IPH OTKAa3€ B pa3pelICHUM Ha
IPOBEJICHUE COOTBETCTBYIOLINX MEPONPUATUI OJTHUM CYJIOM OOPAaTUTHCS C TOM e
LIEJIBIO B IPYTOM.

B03MOXXHOCTh TaKOTO MPOU3BOJIBHOTO OMPENENECHUs MOACYJHOCTH HApPYIIAET
o0l MPaBOBOM MPHUHIIMI, COIIACHO KOTOPOMY HAAJNEXaIlUi CyJ JUIsl KaXKIoro
Jieia yCTaHaBIIMBAETCS 3aKOHOM, U yxe Obuia oneHeHa KoncrurynmonusiM Cynom
Poccuiickont ®@enepanuun B IlocranoBnenun ot 16 mapra 1998 roma xak He
cooTBeTcTBYIOmas crarbsiM 46 u 4/ Koncturyuuu Poccuiickoit ®denepanumu.
Takum oOpa3om, coaepxalieecs B cTatbe 9 3akoHa peryJIupoBaHuEe MOJICYAHOCTU
UCXOJS MPEXAE BCErO U3 BEIOMCTBEHHOIO MHTEPECA UCKAXKAET KOHCTUTYLIHOHHBIE
LEeNU BBEICHUS TapaHTUN CyJeOHOM 3allMThl JUYHBIX TallH U, CJEJI0BaTENbHO,
MPOTUBOPEUUT Takxke cratbe 24 Konctutyuuu Poccuiickoit @exneparnuu.

Kpome Toro, oTpuuanueM CYIIHOCTHBIX XapaKTEPUCTUK Cylna U CyAeOHOil
3aIATBl KaK TaKOBOW SBJIAETCS HEIOCTATOYHOCTH M  HEOIPENEIEHHOCTh
3aKpeIJIeHHOM B cTaThe 9 3akoHa CyJqeOHOHM Mpoueaypbl. ITO MOXKET IMOBJIECYb
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HU3BEJIEHUE CYJIEOHON MPOBEPKU 3aKOHHOCTH U OOOCHOBAHHOCTH ONEPATHUBHO -
PO3BICKHBIX MEpONPUATUI K aKTy (OPMalbHOIO CAHKLMOHUPOBAHUS JAEUCTBUN
UCIIOJTHUTENILHOM BJIACTH, YTO HE COOTBETCTBYET MPUPOAE CYACOHOI 3alIUThI IPaB
u cBOOO/I.

B mpaBonmpuMEHUTENBHOM MpakTUKE HE  MCKIIOYEHAa BO3MOKHOCTD
IPEOAOJEHUs]  HENOCTAaTKOB  YKAa3aHHOIO  IPAaBOBOTO  PETYJIUPOBAHUSA U
BOCCTAHOBJIEHMsI B KOHKPETHOM CIIy4ae HApYLIEHHBIX IPaB U CBOOO] IpaX/J1aHNHA.
OmHako 3TO HE CHMMAaeT MpoOJeMy yCTpaHEHHS HEKOHCTUTYIIHMOHHBIX (B TOM
YHUClie  HEACHBIX,  JOMYCKAIOIUX  HEKOHCTUTYIIHOHHOE  HCTOJKOBAHHE)
HOPMATUBHBIX MOJIOXKEHUI U3 MPABOBOW CHCTEMBI, KOTOPOE OCYILECTBISIETCS €CIIU
HE 3aKOHOJATeJeM, TO BO BCSIKOM Cllydae B MPOLECCEe KOHCTHUTYIHOHHOTO
cynonpousBojactBa. MmeHHo cooTBercTByomee KoHcTuTylmun conepikanue
3aKOHa  JOJDKHO  TrapaHTHUpOBaTh  OT  OMMOOK M 3J0yNnOoTpeOJIeHui
npaBornpuMmenurens. MHaue He oOecrnieunBaeTcsi BEPXOBEHCTBO U €AMHOOOpazue
npuMeHeHuss KOHCTUTYMu 1 paBEHCTBO rpakJaH Iepe]] 3aKOHOM U cyoM. Takast
npaBoBas mo3uuus BelpaxkeHa B [locranoBinennn Koncturynuonnoro Cyna ot 16
uroHs 1998 rona.

OCOBOE MHEHHME
CYJIbM KOHCTUTYHIUOHHOI'O CYJA POCCUMCKOM ®EJEPALIUU
I'A. TAJZKUEBA 110 AEJY O IPOBEPKE KOHCTUTYIIMOHHOCTHU
OTJIEJBHBIX MOJIOKEHUN ®EJEPAJIBHOI'O 3AKOHA OT 12
ABI'YCTA 1995 TOJIA "Ob OIIEPATUBHO - PO3LICKHOM
JESITEJbHOCTHU" MO KAJOBE I'PAXKJIAHKHA U.I'. YEPHOBOH

B cootBeTrcTBHM cO cTaThel 76 DenepanbHOTO KOHCTUTYIIMOHHOTO 3aKoHa "O
Konctutynmonnom Cyne Poccuiickoit ®enepanuu” uziiararo CBO€ MHEHUE O
HECOTJIaCUU C OOJIBITMHCTBOM CYJIEH, TOJIOCOBABIINX 32 IPUHATHE ONPECIICHMUS.

Konctutynmonnsiit Cyn Poccuiickoit denepaunu B JaHHOM JI€JI€ YCTAHOBHIL,
YTO €CJIM 3aKOHOM, IPUMEHEHHBIM B KOHKPETHOM JEJI€, KOHCTUTYLIMOHHBIE IPaBa
¥ CBOOOJIbI HE HAPYIIAIOTCS, & KOHKPETHOE HAPYIIIEHUE MPOU3OIILIIO B PE3yibTaTe
HEIMPAaBWIBHOTO ITIPUMEHEHUS 3aKOHA, T.€. KOTJa MPAaBONPUMEHUTEND JEHCTBOBAN B
IPOTUBOPEYMH C 3aKOHOM (BOIPEKH 3aKOHY), TO TOTJa HEOOXOJIUMOCTh
paccmotpenus nena B KonctutynmmonHom Cyne OTHagaeT M MPOU3BOJACTBO IO
JeITy TOJJIEKUT MTPEKPALLECHHUIO.

Sl ucx0Xy U3 MHOrO MOHMMAHMUSI KOHCTUTYLUHOHHOTO TpaBa rpa’kJaHWHA Ha
xano0y B Koucrtutyumonnsii Cyn Poccuiickoii  ®enepauum W UHBIX
MpEeACTaBICHUN 0 mpenenax 3Toro npasa. [lonarato, 4yTo HOpMYy 4YacTh 4 CTaTbH
125 Konctutyruu Poccun 0 KOHCTUTYITMOHHOM TpaBe TpaKJaaH Ha oOpaiieHue B
Koncrurymmonnsiii Cyn Poccuiickoit denepaiiui HEOOXOAMMO HCTOJKOBBIBATH
paciummpurensHo. Koncturynumonnsiii Cyn Poccuiickoit denepanuu B LeJIOM psjie
MTOCTAHOBJICHUM ITPOJICMOHCTPUPOBAJI KIMEHHO TaKOH CIOco0 ToNKOBaHMS. Tak, B
[loctanoBnennn ot 24 okTaA0ps 1996 roma mo Jgemy O TPOBEPKE
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KOHCTUTYILIMOHHOCTU YacTH NepBOil cratbu 2 PDenepalibHOrO 3aKoHa OT 7 mapra
1996 roma "O BHecenun usMeHeHudd B 3akoH Poccuiickoit denepamuu "OO6
akiuzax" Konctutyuuonnsiii Cyn Poccuiickoit ®@enepanuu ykasall, 4YTO IO
cMmbicny yacti 4 ctatbu 125 Koncturynum Poccutickoit deaeparuu rpaxaaHe u
CO37laHHbIE UMHU OOBEAMHEHUS BIPABE 00pAIIATHCA ¢ KOHCTUTYIMOHHOM Kano0oit
Ha HapylIeHHWE IpaB, B YACTHOCTH, CAMOTO OOBEAMHEHUS, B TE€X CIydasx, KOrja
€ro JEATEIbHOCTh CBSI3aHA C peajlu3aluedl KOHCTUTYLUHOHHBIX IMpPaB TPa)KIaH,
SBJISIIOIINXCS €r0 WieHaMu (YYaCTHUKAMU, YUPEAUTEISIMU).

B pycrne cioxuBiieiicss TEHACHIIMU PAaCIIUPUTEIIEHOTO UCTOJIKOBAHUS 00beMa
KOHCTUTYIIMOHHOTO TMpaBa TpaxkaaH Ha oOpameHue B Koncturynumonusii Cyn
Poccuiickoit  @epeparuu B IloctanoBnenun  Konctutymuonnoro Cyna
Poccuiickoit ®enepaunun ot 11 mapra 1998 roma mo geny o mpoBepke
KOHCTUTYIIMOHHOCTH psifa nosioxxeHuil Tamoxxennoro koaekca u Konekca PCOCP
00 aJMUHUCTPATUBHBIX MPABOHAPYILIECHUSIX B CBS3M C *k)anobamu rpaxaan M.M.
["arnoeBoii u A.b. TlectpsixoBa 3adgukcupoBan noaxoa Koucrurynmonnoro Cynaa k
MpaBUIy O JOMYCTUMOCTH >KaJlOObl, B COOTBETCTBUU C KOTOPBIM, JaXe €CIu
BBILIECTOSIIME TPABONPUMEHUTEIBHBIE OPraHbl B KOHEUYHOM CUETE 3allUTHIIN
MPaBO 3asIBUTENSA, TPAXKIAHWH, MpPaBa KOTOPOrO B KAKOW-TO MEpUOJ BPEMEHU
OKa3aJHNCh 3aTPOHYTHIMM B pE3yJIbTaTe IMPUMEHEHUS HOPMBbI 3aKOHA, BIIPABE
noTpeOoBaTh MPOBEPKU KOHCTUTYITMOHHOCTU 3TOM HOPMBI B KOHCTUTYITMOHHOM
Cyne Poccuiickoii ®enepauuu. Takum o6pa3zom, Konctutyumonueiii Cya
Poccuiickonn  ®@enepanuy  MOCIENOBAaTENbHO PAa3BUBACT MNPEACTABIEHUS O
CYIIHOCTH  KOHCTUTYIIMOHHOTO  TIpaBa TpaxkJaH Ha  oOpaileHue B
Koncturyunonnsiii Cyn.

O6pamasice B Koncturyunonnsit Cyz Poccuiickoit @enepanuu, rpaxaaHiH
HE TOJIbKO CTPEMHTCSl 3alllUTUTh CBOE HAPYIIEHHOE MpPaBoO, T.€. MpeclenyeT
YaCTHBI MHTEPEC, OH PEAIU3yeT U CBOE€ KOHCTUTYLIMOHHOE NPaBO HAa y4acTUE B
yIpaBJICHUH JIeJlaMu rocynapctBa (ctatbs 32, yacth 2, Koncrtutymnuu Poccuiickoi
deneparuu), T.e. MpeciaeAyeT NMyOJUYHBIH HHTEPEC, KOTOPBIH COCTOMT B TOM,
YTOOBl yCTPAHWUTh BO3HUKIIYID HEOINPEACICHHOCTh B BONPOCE O TOM,
COOTBETCTBYET JIM MPUMEHEHHAs (WJIK TOJJIeXkaliasi MPUMEHEHHIO) HOpMa 3aKOHa
Koncturyuuu Poccun.

Kak u Bcsikoe KOHCTUTYIIMOHHOE TIpaBO, MpPaBO Ha oOpaiieHue ¢
KOHCTUTYIIMOHHOM >Kallo0oM uMeeT CBOU Tmpenenbl. ['pakaaHUH HE MOXKET
noctaBuTh nepen KoncrurynnonusiM Cynom Poccuiickoit denepannu Bommpoc o
IIPOBEpPKE HOPMBI 3aKOHa B aOcTpakTHOM (opme. B mopsimke aOCTpakTHOro
HOPMOKOHTpPOJII mpaBoM Ha oOpameHue B Koncturynumonnsii Cyn oOnagaroT
TOJBKO OpraHbl W JIKIa, TepedyucieHHble B yactu 2 ctathu 125 KoHctutryuuu
Poccun. Bmecte ¢ tem Hopma crtatbu 97 3akonHa o KoncturyumonHom Cyne
Poccuiickoii deneparui, B COOTBETCTBUM C KOTOPOW jkKajoba Ha HapyIIeHUE
3aKOHOM KOHCTUTYIIMOHHBIX TIPaB U CBOOOJ JOIMYCTUMA, €CIIM "3aKOH 3aTparuBaeT
KOHCTUTYITMOHHBIE TIpaBa M CBOOOJIBI TpakaaH", MO3BOJIIET CHOPMUPOBATH UHEBIE,
yeM B ompeaeneHun KoncrutyunonHoro Cyaa Poccuiickoit @enepaunun ot 14
utonst 1998 roma, mpeacrtaBieHuss O TpeAenax KOHCTUTYLIMOHHOTO IIpaBa Ha
oopamenne B Koncturynnonnsiii Cyn Poccutickoit ®denepanmm.
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Hcxons u3 Toro, yro ocHoBaHueM kanoOsl B Koncturynuonusii Cya
SBJISIETCSI HE TOJBKO YaCTHBIM, HO U IMyOJMYHBINA MHTEpeC, GOPMYITUPOBKA CTATHU
97 "3aKkoH 3aTparuBaeT KOHCTUTYI[MOHHBIC MPaBa U CBOOOIbI IpakaaH" MO3BOJISIET
CUMTATh IOMYCTUMBIMHU KaJT00bl YACTHBIX JIUI] U B CICIYIONIUX CIydasx:

1) xorma KOHCTUTYLUHOHHBIE MpaBa U CBOOOJBI Tpa)kaaH ObLIM 3alIUIIECHbI
BBIIIECTOSAIIMMH TPABONIPUMEHUTENBHBIMU HHCTAHUUSAMHU, OJHAKO Ha KaKOW-TO
CTaguy TIPAaBOIIPUMEHEHUS B pE3yJbTare IMPUMEHEHUS HOPMbI 3aKOHA B
KOHKPETHOM JIeJI€ YKa3aHHbIE ITpaBa U CBOOOIbI OKA3aIKNCh 3aTPOHYTHIMH;

2) xoraa B pe3yJbTaTe MPUMEHEHHsS HOPMBI 3aKOHA MPAaBONPHUMEHUTEIbHBIN
oprad, H30paB OJWH W3 BApPHAHTOB TOJKOBAaHUS HOPMBI, COOTBETCTBYIOIIHIA
Koncturynuun Poccuu, m3beraer HapyiieHHs KOHCTHUTYIMOHHBIX TpaB M CBOOOT
rpOKJAaHWHA, OJHAKO B MHOW CHUTyallUM WHOW NpPaBONPHUMEHHUTENIb MOMKET
NPUMEHUTh HOPMY 3aKOHA MHAYe, HapyIlas KOHCTUTYIIMOHHBIE TIPaBa U CBOOOBI.

['paxxnanuH, mnpaBa KOTOPOrO He OBUIM HapylIeHbl, HO OKa3aJUCh
3aTPOHYTBIMU B pE3yJibTaTe€ MPUMEHEHUS HOPMBI 3aKOHA, JIOMYCKAIOLIEH
pa3InyHOE HMCTOJIKOBAHME, B TOM 4YHCIIE M HE COOTBETCTBYMOLIee KoHCTUTynmu
Poccun, unmeer mnpaBo mnorpeboBaTh 0T KonctutynunonHoro Cyna ycTpaHUTh
HEONPEIEICHHOCTh B BOIPOCE O TOM, COOTBETCTBYET JHM HOpPMa 3aKOHa,
JOMyCKaroas pa3IndHyro nHTepnperanuto, Konctutynuu Pocenn.

B Takom cnyudae y Koncturynnonnoro Cyna mOsIBIS€TCS BO3MOXHOCTH
3a(MKCUPOBATh TOJIBKO KOHCTHUTYLMOHHOE MCTOJIKOBAHHE HOPMBI, JOMYCKAIOLEH
JIBOSIKOE TOJIKOBaHUE, C/I€NIaB BBIBOJ O COOTBETCTBUU HOPMBI 3akoHa KoHcTHTYyIMN
Poccuu, HO TOJIBKO MPHU yCIIOBUU €€ UCTOJKOBAHUS KOHCTUTYLIHOHHBIM 00pa3oMm.

TakumMu HeONpeNeNeHHbIMU I0 CBOEMY COJIEPKAHUIO SBISIOTCS HOPMBI,
cozep Kammecst B cTatbsax 6, 7 (moamyHKT 1 myHKTa 2 4actw mepBoi), 9 (JacTh
nepBasi) GenepanbHoro 3akona "OO onepaTUBHO - PO3BICKHOM ESITELHOCTH".

VYKa3zaHHble HOPMBI MPU UX NPUMEHEHHUH, B CHIIy UX HEOIPEIECICHHOCTH,
3aTparvBalOT TaKW€ KOHCTUTYLHMOHHbIE TIpaBa TIpaXJaH, Kak IMpaBO Ha
JIOCTOMHCTBO JUYHOCTU (cTaThs 21, wacTh 1), mpaBO Ha HEMPUKOCHOBEHHOCTH
yacTHOW ku3HU (cTaThs 23, yacTh 1), mpaBo CBOOOAHO HUCKaTh, MOJy4aTh W
pacIpoCcTpaHsATh HHPOPMAITUIO JTFOOBIM 3aKOHHBIM CIIOCOOOM (cTaThs 29, 4acTh 4).

[ToaTomy ocnopennsie HOpMbl DenepanpHoro 3akona "OO omepaTWBHO -
PO3BICKHOM  JIeATeNbHOCTH" HEOOXOJUMO OLIEHUTh C TOYKM 3pEHus MX
coorBercTBus Koncturynmu Poccuiickoin ®enepaumu. [lpm npekpameHun
IIPOU3BOJICTBA MO JENY B CIy4asiX, €CJIM B XOJI€ 3aCEIAHMS BBISIBISIOTCS OCHOBAaHUS
K OTKa3y B MPUHATUM OOpalleHHs K paccMOTpeHuto (ctaThsi 68 3akoHa O
Koncrurynmmonnom Cyne Poccuiickoit @enepaunn), Koncruryuonnsii Cyn He
JIOJKEH JaBaTh OLICHKY HOPM OCIIOPEHHOTO 3aKOHA, TaK KakK JeJI0 MPeKpallaeTcs.

OCOBOE MHEHUE

CYJbU KOHCTUTYLIUOHHOTI'O CYJIA POCCUMCKOM ®EJEPALIUUA

B.W. OJIEMHUMKA MO JAEJY O IMPOBEPKE KOHCTUTYLMOHHOCTH
OT/AEJLHBIX MOJIOKEHUN ®EJEPATHBHOTO 3AKOHA OT 12
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ABI'YCTA 1995 TOJIA "OB OIIEPATUBHO - PO3BICKHOU _
AEATEJBHOCTHN" 110 KAJIOBE I'PAXKJIAHKHA U.I'. YEPHOBOU

Crates 23 Konctutynuu Poccuiickoit denepanuiu yCTaHABIMBAET MPaBO
KaXJI0ro '"Ha HEMPUKOCHOBEHHOCTh YAaCTHOW KU3HU, JUYHYIO U CEMENHYIO TaliHY,
3allUTy CBOEW dYecTH M JoOporo uMmeHu. Kaxnplii nmeeT mpaBo Ha TailHy
NEpPEenuCcKU, TeIePOHHBIX IEPErOBOPOB, IOYTOBBIX, TeJerpadHbIX W HHBIX
coobmienuii. OrpaHuueHue STOr0 MpaBa JOMYCKAeTCs TOJBKO HAa OCHOBaHHUH
cynebnoro pemenus”. Jlumb ¢ cormacust nuia Bo3MOxeH cOop uHpopmanuu o
HEM U O €r0 YaCTHOM KU3HU, €€ MCIO0JIb30BAHUE, PACTIPOCTPaHEHUE (OTJIALICHUE).
[IpuueM opranbl TOCYAapCTBEHHOW BJIACTH U OPTraHbl MECTHOTO CaMOYIIPABJICHMUS,
UX JIOJDKHOCTHBIE JHuIa "00si3aHbl 00ECHEYUTh KaXKJIOMY BO3MOXHOCTH
O3HAKOMJIEHUSI €  JIOKYMEHTaMM U  MaTepuallaMd,  HEMNOCPEICTBEHHO
3aTparvBalOIUMKU €ro TpaBa W CBOOOABI", 32 HCKIIOYEHHEM OOCTOSTEILCTB U
clly4aeB, MpPEAYyCMOTPEHHBIX 3aKkoHOM (ctathsi 24, yacte 2, KoHctutyruum
Poccuiickoit @eaepanun).

JIOTIOTHUTENBHOW KOHCTUTYLIMOHHOM rapaHThel oOecrieueHus TpaB U
cB00OJ, mpenycMoTpeHHbIX cTarthsiMu 23 u 24 Koucturymuu Poccuiickoit
deneparuu, SABISIIOTCS  TpeAnucaHus ee  craredt 25 w55 "Kwunwmme
HEMPUKOCHOBEHHO. HHKTO HE BIIpaBe NPOHHMKATh B JKHWIHILE NPOTUB BOJU
MPOKUBAIOIINX B HEM JIMI] MHAUE KaK B CIIy4asiX, yCTAaHOBJEHHBIX (eepaabHbIM
3aKOHOM, WJIM Ha OCHOBaHHWH CyJeOHoro perienus” (ctaths 25); "B Poccuiickoit
denepanui HE JIODKHBI HM371aBaThCsl 3aKOHBI, OTMEHSAIONIUE WM yMAaJsIoIue
nmpaBa M CBOOOJBI uelOBeKa W rpaxaaHuHa" (ctaths 55, dacth 2); "llpaBa u
CBOOO/IbI UENIOBEKA U Tpa)xJaHWHA MOTYT OBbITh OrpaHUYeHBbl (eneparbHbIM
3aKOHOM TOJIBKO B TOW Mepe, B KaKOM 3TO HEOOXOJUMO B LENSIX 3alUThl OCHOB
KOHCTUTYIIMOHHOTO CTpOSi, HPABCTBEHHOCTH, 3J0pPOBbs, NpaB U 3aKOHHBIX
WHTEPECOB JPYrUX JHI], oOecredeHuss OOOpPOHBI CTpaHbl M 0E30MacHOCTH
rocyaapctBa" (ctaths 55, wacte 3). Kak crnenyer u3z crarbu 56 Konctutyiuu
Poccuiickoit ®enepanuu, mpaBa ¥ CBOOOJBI, MPEIyCMOTPEHHBIE CTaThIMU 23
(uactb 1) m 24 Koncturyuuu Poccuiickoit ®enepanuu, HE MOTYT OBIThH
OTPaHUYECHBI JaXKE B CIy4yae BBEJICHUS B CTPAHE YPE3BBIYANHOTO TIOJIOKEHHUS.

Bce nepeuncneHHble KOHCTUTYIIMOHHBIE YCTAHOBIICHUSI, U3JI0KEHHBIE B IJ1aBE
2 Kouctutynmm Poccuiickoit denepamnuu, corjgacHO ee cratbe 64, OTHECEHBI K
OCHOBaM IMPABOBOTO cTaTyca JUYHOCTH B Poccuiickoin denepanm U HE MOTYT
ObITh W3MEHEHBl HHAU€ KaK B TOpSAKe, ycTaHOBIeHHOM KoHcTuTyiuen
Poccuiickoii ®enepauuu. B cBsi3u ¢ 3TUM TOJIOKEHUS JIIOOOrO 3aKOHA U
MOJA3aKOHHOTO aKTa, JEWCTBUS OPTraHOB BJIACTH M MUX JOJDKHOCTHBIX JIMIl (B TOM
YuCIie MPABONPUMEHUTENbHAS IPAKTUKA), KaCAIOIIUECS IIpaB U CBOOO/I YEIOBEKa U
rpaXJaHWHA, JOJDKHBI OBITh YETKUMHU IO CMBICTY, COJEPKaHUI0 U CTPOTO
COOTBETCTBOBATh YKA3aHHBIM KOHCTUTYIIMOHHBIM HPEANHCAHUSM.

CormacHo cratee 74 @enepanpbHOrO0 KOHCTUTYLMOHHOrOo 3akoHa "O
Konctutynmonnom Cynae Poccuiickoit ®enepauun" Koucturyuuonssii Cyn
Poccutickonn @enepanuu npu NPUHIATUNA PELICHHS OLIEHUBAET PACCMATPHUBACMBbIN
aKT HE TOJBKO IO CYWECTBY, HO U MO CMBICTY, HIPUAABAEMOMY €EMY
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"0(UIUaTBEHBIM U UHBIM TOJIKOBAaHUEM WJTH CIIOKUBIIECHUCS MPAaBOIIPUMEHUTEITHLHOM
MIPAKTUKOM, & TAKKE UCXOMS U3 €ro MECTa B CUCTEME NPaBOBbIX akToB". Ctarhs 75
HA3BaHHOTO 3aKOHA YCTAaHABIMBAET JBEHAUATh O0O0s3aTElIbHBIX CBEJICHUMH,
KOTOpBIE JIOJDKHBI COJEPKATbCS B PELUICHWH, M CPEAM HUX Ba)KHEWIIEe -
"(hakTyeckue W UHBIE OOCTOSITENLCTBA, YCTAaHOBJICHHbIE KOHCTUTYIHOHHBIM
Cynom Poccuiickoit denepanun” (MyHKT 7 4acTu MepBoil). DTO mpeAnucaHue He
uckiovaeT, a Hajenaet Koncruryunonunsiii Cyjn Poccuiickoit denepanu npaBoM
U O00S3aHHOCTBIO UCCJIENOBaHMUS (HAKTUYECKUX U HHBIX OOCTOSTEIHCTB,
CIIOCOOCTBYIOITUX MPOSICHEHUIO HE TOJBKO KAadyeCcTBa HMCCISAYEMOTO 3aKOHA HIIH
OTZIEJIbHBIX €ro TMOJOXXEHUH, HO U CMbICIa, B TOM YHUCJE MNPHUAABAEMOrO0 WM
TOJIKOBAHUEM U MTPABONIPUMEHEHUEM.

Takum o00pa3oMm, HCXOAs €3 CHUCTEMHOTO TOJIKOBAaHUS O3HAYEHHBIX
nosnioxkxeHuit Koncturynum u ®enepanbHOro KOHCTUTYLUMOHHOro 3akoHa "O
Koncturyunmonnom Cyne Poccuiickoit ®denepanuu', ocnmapruBaeMble IPakIaHKON
WN.I". YepHoBoii npuMmeHeHHble K Hel mnonoxeHus denepanbHoro 3akona "OO
ONEPATUBHO - PO3BICKHOM JAESATEIbHOCTU'" CIEAYET OLICHMBAaThb HE TOJIBKO IO
coJiep>kaHuio (10 CYIIECTBY), HO U MO CMBICTY, MPUJAHHOMY UM JOJKHOCTHBIMHU
JUIaMH [PABONPUMEHUTEIBHBIX OPraHOB, TOJKOBAHHEM M IPABOIPUMEHEHUEM,
yepe3 Npu3My UCTOPUUYECKON HEOOXOIMMOCTH U YCIIOBUM MPUHATHS 3TOTO 3aKOHA,
KauecTBa €ro HOPM, C MO3UIIUIA OOIIENPU3HAHHBIX MPABUII IOPUANYECKON TEXHUKH
(4ETKOCTH U SICHOCTH $I3bIKA, UCKIIOUEHHS JBYCMBICICHHOCTH U Tp.), OLCHUBAs
CMBICI JEUCTBUM MPAaBONMPUMEHUTENSI W HACTYNUBIIUX [JIs 3asBUTEIBHUIIBI
MOCJIEACTBUM, T.€. C y4eTOM TeX (PaKTUYECKUX OOCTOSTEIbCTB, KOTOpPHIE OBLIN
MpEeAMETOM HCCJIEAOBAaHUS B HACTOSIIEM MPOIECCe WM HAlUIM OTpa)XCHUE B
JIOKYMEHTaX, MPUOOIIEHHBIX K MaTepuajiam Jeila U OOBEKTUBHOCTH KOTOPBIX
YCTaHOBJICHA B XOJI€ Cy1I€OHOT0 pa30upaTeIbCTBA.

1. Crateas 5 ®enepanbHoro 3akoHa "OO omepaTUBHO - PO3BICKHOM
JNEATEIbBHOCTH"  TMEpPEUYUCISAeT YCJIOBUSA, TMPU HAIUYAA  KOTOPBIX  JIMIIO,
3aMmoJI03pUBIIEE, YTO OHO HAXOAUTCS B cdepe ONepaTUBHBIX HMHTEPECOB
MIPaBOOXPAHUTEILHBIX OPTraHOB, BIPABE UCTPEOOBATH OT TAKUX OPTaHOB CBEACHUS
O MOJy4YeHHOHN 0 HEM MH(OpMaIuKU B ONpeeieHHbIX penenax. Hanmuuue B TekcTe
ATOI CTaThbU TEpPMHUHA '"CBEIEHHUS" O3HAYAET, MO CYIIECTBY, OrpaHUYEHUE IpaBa,
BBITEKaromero u3 yactu 2 crarbu 24 Koncrurynuu Poccuiickoit deneparuu, noo
B COOTBETCTBUU C KOHCTUTYIIMOHHBIM MPEINUCAHUEM OpraHbl TOCyAapCTBEHHOM
BJIACTU M OpPraHbl MECTHOTO CaMOYyMpaBJICHUs, UX JOJHKHOCTHBIC JIUIA OOSI3aHbI
o0ecrneYnTh KaXJIOMy BO3MOXKHOCTh O3HAaKOMJICHUSI C JIOKYMEHTaMU U
MaTepuajiaMH, HEMOCPEACTBEHHO 3aTparMBalOlIMMU €ro mpaBa u cBoOojabl. (B
cayyae ¢ MW.I'. YepHOBOM HOKYMEHTBI M MaTepUalbl, a HE CBEICHUS
MPEACTABISJINCh, B BUJE IIMCBbMEHHOM WJIM YCTHOM CHpPaBKU IIPEACTaBUTEIICU
MPABOOXPAHUTENBHBIX OPraHoOB. B Takux cmpaBkax BpsJl JIM MOIJIA COJEPKATHCA
BCcs uH(MOpMaIus, B KOTOPOW 3aWHTEPECOBAaHO OOpaTHUBIIEECS JIUIO, CYHA WU
MIPOKYpPOp.) 3aKIIOUUTENHLHOE MoJI0XKeHne yactu 2 ctathu 24 Konctutynun "ecnu
MHOE HE MPETyCMOTPEHO 3aKOHOM" KacaeTcs JIMILb ONPEJEICHHBIX YCIOBUM, MPU
KOTOPHIX B MUHUMAJIBHOW CTENEHU BO3MOKHBI OTPAHMYEHUS] BBITEKAIOIIETO W3
YKa3aHHOW KOHCTUTYLMOHHOM HOPMBI IpaBa, yCTaHABJIMBAacMbIE 3aKOHaMHu. B
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JAHHOM CJIy4ae 3TO JIMIIb CBEACHHS OO0 HWCTOYHMKAX HWH(POpMAIUM, areHTax,
METOJUKE PO3bICKA U T.II.

B cratee 5 paccmatpuBaemMoro 3akOHa HMMEETCA TakKKe€ BHYTPEHHEE
npotuBopeurie. OHa mpeaycMaTpuBaeT "B IMeNIX OOeCleYeHUs MOJHOTHl U
BCECTOPOHHOCTH PAacCMOTpeHHUsl jena" 00s3aHHOCTh OpraHa, OCYIIECTBIISIONIETO
ONEPATUBHO - PO3BICKHYIO [IEATENBHOCTb, 'TMPEIOCTaBUTh CyIbE IO €ro
TpeOOBAHUIO OTIEPATUBHO - CIIY>KEOHBIE TJOKYMEHTBI, COEpKalue nHHopMaIuio o
CBEJCHUSAX, B TMPEAOCTAaBICHUUM KOTOPHIX OBUIO OTKa3aHO 3asBUTENIO" (4acTh
YyeTBepTasi), U B TO JK€ BPEMsI YCTAHABIMBAET, YTO 'CyIbsi MOXKET 0053aTb
yKa3aHHbI OpraH NpPeIOoCTaBUTh 3aABUTENIO CBeIEHUA" (4acTh mATast), T.€.
JIOKYMEHTBI U MaTepUAJIbI.

Takum 00pa3oM, caM TEKCT CTaTbd S5 TMO3BOJSET HMCTOJIKOBBIBATH U €€
MOJIOKEHHUSI, U TIOJIOKEHHUS JPYTUX OCMAPUBAEMBIX CTaTe 3akoHa (i1 KOTOPBIX
CTaThsi 5, MO CYHIIECTBY, JOJDKHA SBIATHCS 0a30BOM) BOIPEKU MPENNHUCAHUSIM
cratbu 24 Konctutynuu Poccuiickoii @enepanuu. B nanHOM fene 3To mo3BOJIUIIO
MPaBOMPUMEHHUTEIIO MTPEIOCTABUTH JO3UPOBaHHYIO0 HH(pOpMaIuio kak camoun M.T.
UepHOBOH, Tak U CyJ€OHBIM MHCTAHIUSAM, BBIHYXICHHBIM Ha MPOTSHKEHUU psiia
JIET pa3peniaTb KOHKPETHBIE JeNa, CBA3aHHBIE C MTHTEPECAMU 3asiBUTEIbHULIBI.

B cratee He mnpomucaHo, UMEET JU MpaBO TPeOOBATh O3HAKOMIICHUS C
COOTBETCTBYIOLIMMHU CBEJCHUSIMHU JIMLIO, B OTHOIIEHMH KOTOPOTO BOOOIIE HE
BO30yx1anock yrojgoBHoe gneno. (IIpeacraBnsiercs, 4YTO HMeEET, HO TMpHU
OINPEJEICHHBIX YCIOBUAX.) A UMEET JM TaKO€ MPaBO JIMIIO, ONMPABIAHHOE CYJ0M?
(ITo cMbICITy 3aKOHA - HET.)

BuHOBHOCTh WJIM HEBUHOBHOCTBH JIFOOOTO JMIIAa MOXKET OBbITh JOKazaHa "B
MPEAYCMOTPEHHOM (pefiepaibHBIM 3aKOHOM MOPSJIKE U YCTAaHOBJEHA BCTYMHUBIIUM
B 3aKOHHYIO CHJIy TIpuroBopom cyaa". Jlannoe npennucanue cratbu 49 (yacth 1)
Konctutymuu Poccuiickoit ®eneparii  mpecTaBiser co0oil  Hepas3aeanMoe
€IUHCTBO JBYX YCIOBHH. MEXIy TEM 4acTh TPEThbsl CTATbU 5 pacCMATPUBAEMOTIO
3aKkoHa CyXkaeT 3TO MPABUJIO, Ha3bIBasg B KAYECTBE KPUTEPUSI HEBUHOBHOCTHU JIUIA
OTKa3 B BO30YXJECHUU B OTHOLIEHWU HETO YTrOJIOBHOIO Jelia JIN0O MpeKpaIlieHue
YTOJIOBHOTO JIeJIa B CBSI3U C OTCYTCTBHEM COOBITUS (?) IPECTYIUJIICHUSI I B CBSI3U
C OTCYTCTBHEM B JICSTHUM COCTaBa MPECTYIUICHUSI, YTO JIOMYCKAeT CYObEKTUBHOE,
He cooTBercTBytomee Konctutymuu (B ToM uwmcie crtatesim 24, 49 u np.)
TOJIKOBAaHUE MTPABONPHUMEHHUTENIEM IpaBa JUIAa HA 03HAKOMJIEHUE CO CBEJEHUSMHU O
nosiydueHHo o HeMm uHpopmanuu. (B otHomennn W.I'. YepHOBOM 3TOT MOpOK
3akoHa mMpuBEI K TOMY, 4YTO MpPaBOMPUMEHUTENIEM ObLIM HapyIIeHbl MpaBa
3asBUTEIbHUIBI, TrapaHTUpoBaHHble cTatheld 24 Koncturyuuum Poccuiickoit
deneparuu.)

JlelicTBUST TPABONPUMEHUTENS, TIO CMbICIY cTaThbu 24 KOHCTUTYyUUH, KaK U
IMPOTA TOJIKOBAHUSI UM CBOMX IIPaB U MOJHOMOYUM, BHITEKAIOIINX U3 MOJ0KEHUN
denepanpHoro 3akoHa "OO omepaTHBHO - PO3BICKHOW NEATETLHOCTH', TOJKHBI
ONPEAEIATHCA TOJBKO paMKaMM 4YacTE€Wd TPETbEW U UETBEPTOM €ro CTaTbu S5 H
COOTBETCTBYIOIIMX mpeanucanuii  3akoHa Poccuiickoir  ®enepauun  "O
rOCyJapCTBEHHOW TaifHe" (B TOM YHCIIE TOJIOXKEHUSMU O KOH(PUACHITMATHHBIX
CBEACHUAX M CiyxeOHoN TaiiHe). [loaTromy crtaThst 5 ocmapuBaemMoro 3akoHa
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TpeOyeT €O CTOPOHBI 3aKOHOJATENS] yCOBEPIICHCTBOBAHUS B COOTBETCTBUU C
MIpaBWJIAMH 3aKOHOIaTEIbHOW TEXHUKHU.

2. OcHOBaHUEM MJISI TPOBEAECHUS ONEPATUBHO - PO3BICKHBIX MEPONPUSATUN B
orHomennn WM.I'.  UepHOBOH, Kak YCTaHOBJIEHO B XO0Ji¢ CyAcOHOTO
pazOupaTenbCTBa, MOCTYXKUIO JOHECEHHE O TOM, YTO €€ BHUJEIW Ha OJHOM U3
PBIHKOB CPEJIH JIWLI, 3aHUMAIOIIUXCS CKYIIKOH - MEPENPOIaXKell aBTOTEXHUKHU.

Bpsin 11 1 mo npsitMomMy CMBICTY CTaTbH 7, M MO HANpPaBIECHHOCTU 3aKOHA B
1[EJIOM TMOJ00HOE JIOHECEHUE MOXET CUMUTAThCS OCHOBAHHMEM JIsl MPOBEJCHUS B
OTHOUIEHUH 3aSBUTEIBHUIIBI YKA3aHHBIX MEPOIPUATHUH, - OKOJIO TAKUX, U3BECTHBIX
MWJIMLAY, JIML, CPEAM HUX MOXKET OKa3aThbCsl JIF0OOM YEeTOBEK, B TOM YMHCIIE
JAIICKUA OT MPECTYHHBIX 3aMbICIIOB. M3 MaTepualioB Jiena HE yCMaTpPUBAETCS HU
HaJM4Yue KaKux-IMOO JPYyTHMX TEPEUYUCICHHBIX B CTaThe 7/ OCHOBAHUM s
MPOBEJICHUS ONEPATUBHO - PO3BICKHBIX MEPONPUSATHI, HU CYIIECTBOBAHUE KAKUX-
aM00 YCIIOBUM WU OOCTOSITENBCTB, MPEIYCMOTPEHHBIX CTAaTbe §, KOTOphIE
JomycKasii  Obl  BO3MOXKHOCTh ~ OTPAHMYEHUS  KOHCTUTYIMOHHBIX  IpaB
3asBUTEIBbHULIBI. BO BCSAKOM cilyyae OpraH, HaJE€JICHHBIM IIPABOM OIIEPATUBHO -
PO3BICKHON JIESITENBHOCTH, 00s3aH, MO POy 3aKoHomojokeHuil Poccuiickoii
denepanvy, TPOBEPUTH MOCTYMHBIIYIO K HEMY MH(POPMAILIUIO U B Cllydae, €Ciu
OHA SBJSIETCS 3aBEAOMO JIOKHOW, HE TMpPEeANpPUHHAMAs HHUYETO K Hayaily
CIICELIMAJIBHBIX MEPONPHUATHH, IMPUHATH COOTBETCTBYIOIIME MEpbl K JIUIY,
Mpe0CTaBUBIIEMY 3Ty HHPOPMAIINIO, UITU K €€ UHUIIUATOPaM.

B oTHOMIEHNM 3asBUTETBHUILBI TTOJIOKEHUS CTAaThU / 3aKOHA MPUMEHSIIUCH Ha
OCHOBAHUM MX OJHOCTOPOHHETO TOJIKOBAHMS, HE COOTBETCTBYIOIIETO CMBICTY U
TpeboBanmsM ctateit 2, 15, 17, 18, 19, 23, 24, 25, 45, 49, 55, 56 (yacts 3) u 64
Konctutynuu Poccuiickoit ®enepainyu, 4yeMy CIIOCOOCTBOBAIM HENOCTATKU U
MTOPOKH, SBJISIONIMECS PE3YJIBTATOM OTXOJ1a OT MPABKII 3aKOHOAATEIHON TEXHUKH
Ha CTaJNH pa3pabOTKU MPOEKTa U MPHU MPUHATUU 3aKOHA.

3. 3asBUTENbHUIIA 0OOOCHOBAHHO OCTApUBAET TOJIOKEHHE CTaThM 9 3akoHa,
COIUIACHO KOTOPOMY BOIIPOC O Pa3pelI€HWH HA OTPAHUYEHHUE KOHCTUTYLHMOHHBIX
MpaB rpaxJaHWHA MpPU TMPOBEICHUH OINEPATHUBHO - PO3BICKHBIX MEPONPUSITUN
JIOJDKEH paccMaTpUBaThCS YIOJTHOMOYEHHBIM Ha TO CyAbed (T.e. MMEIOIIUM
CHEUUAJIbHBIA JOKYMEHT, BbIAABA€MbI IMPABOOXPAHUTEIBHBIMU OpraHaMu, Ha
JIOTYCK K paboTe C CeKpEeTHBIMHU MaTepraiamMu). BeIBo1 0 TOM, YTO 3TO MOJIOKEHUE
HETMOCPEJCTBEHHO HE HapyIllaeT MpaB 3asiBUTEIbHUIIbI, HEJOCTATOUHO YOeauTeneH
M HE COrjlacyercsi C OTMEYEHHBIMM HEJOCTaTKaMHU 3aKOHa H CMBICIIOM,
MpUJIaBa€MbIM €r0 HopMaM npaBornpuMmenuresem. Kak cienyer u3 [loctanoBieHus
Koncturyumonnoro Cyaa ot 27 wmapra 1996 roma mo gemy O MNOpOBEPKE
KOHCTUTYIIMOHHOCTH cTare 1 u 21 3akona Poccuiickoit ®enepamuun "O
roCyJapCTBEHHOW TaifHe" M B CHJIy 4YacTu BTOpou ctatbu 87 dDenepanbHOro
KOHCTUTyIIMOHHOro  3akoHa "O  Koucruryunonnom Cyge  Poccuiickoit
@enepanuu’ 3TO MOJOKEHUE MOJJICKUT OTMEHE B YCTAHOBJIEHHOM MOPSAKE U HE
MOXET IPUMEHSTHCS CyAaMu, IPYTUMH OpraHaMU U JOJKHOCTHBIMHU JIMIIAMM.

N3 wyactu Tperbeil cratbu 9 ciemyer, YTO OpraH, MMEIOIIWN NpaBO Ha
MPOBEJECHUE YTOJOBHO - PO3BICKHBIX MEPONPUITUH, NOKEH NPUMEHUTHh 3aKOH
IIPY CTPOTO OMPEAEIEHHBIX YCIIOBUSX, 4 UMEHHO, €CJIU, HAIIPUMED, HAIMYECTBYIOT
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CBeJleHMs (IIPOBEPEHHbIE) O MPHU3HAKAX MOJArOTABIMBAEMOr0, COBEPIIAEMOrO MU
COBEPUIEHHOTO MPOTHUBOMNPABHOTO JESHUSA, IO KOTOPOMY MPOU3BOJCTBO
MPEABAPUTEILHOTO CIEJACTBUSA 00sA3aTENbHO, B TOM 4YHUCIE O JEHCTBUSAX,
yrpokaronux HaruoHanbHol Oe3onacHoctd. (Hu Koncturynumonnomy Cyay
Poccuitickonn ®epepauuu, HU JAPYrUM CyJaMm, KakK YCTAHOBJIEHO B XOJE
KOHCTUTYIITMOHHOT'O CYJOTIPOU3BOJICTBA, HUUETO CBUACTEIILCTBYIOIIETO 00 3TOM HE
npenacrasieno.) Ctatbedt 9 ompeneneHo Takke, YTO MPaBONPUMEHHUTENb UMEET
MPUOPUTETHOE TMPABO ONPEACNSITh O00BbEM, BHUJ UM XapaKTep MaTepHUAJIOB,
MPEACTABIAEMBIX CYIy B MOJJMHHHUKAX, MOMHUMO CIPABOK COOTBETCTBYIOIIHUX
JOJDKHOCTHBIX JiAIl. boJsiee TOro, mOJIOKEHHWE O TOM, YTO CYAbE MOLYT
MPEACTABIATHCS HWHBIE MAaTEpUalibl, JEJaeT HEBO3MOXHBIM OOBEKTUBHOE
O3HAKOMJICHUE C ONEPATUBHBIMU MaTepHUaliaMl, Ha OCHOBAaHUU KOTOPBIX CYJbs
JOJDKEH TMPUHSATh PEIICHHE O TMPOBEICHUM ONEPATUBHO -  PO3BICKHBIX
MEPOTPUATUNA, OTPAHUYUBAIOIINX KOHCTUTYLIMOHHBIE PaBa U CBOOOIBI.

DTO HE TOJBKO MPOTUBOPEUYHUT CYTH U yXYy CTAaTbl 24 W WMHBIX MOJOKEHUN
rmaBel 2 Konctutyuun Poccuiickoit ®Denepannu, MNOCBAIICHHOW IpaBaM U
cBOOOJIaM 4YeJloBeKa MW TpaKJaHWHA, HO M BeJIET K PpaclpOCTPaHEHUIO
OOBIKHOBEHUN BeaoMCTBeHHOW mpakTuku 30 - 50-X romoB, OmpenessBIIUXCS
BEJIOMCTBEHHBIMH MMOJ3aKOHHBIMU aKTaMHU.

4. OCHOBBIBasICh Ha M3JI0)KEHHOM W HE 3aTparuBas APYrue€ CYLIECTBEHHBIE
MOMEHTBI, MPUXO0XKY K BbIBONY, yT0 KoHcTuTy1monusit Cyn 00s13aH, onupasich Ha
nonoxxenust Kouctutynuun Poccuiickonn  ®@enepannu, YCTAaHOBJIECHHBIE €O
NPUHLUNBl ~ HUEPApXUU  3aKOHOB, HUCXOAs U3  cMbicia  DenepaibHOTO
KOHCTUTYHHMOHHOTO 3akoHa "O  Konctutyumonnom Cyae  Poccuiickoit
denepanuu”, B TOM 4uCIe €ro crarei 65, 68, 74 m 75, m Ha OCHOBE aHaIM3a
MPABONIPUMEHUTEILHON TIPAaKTUKA U €€ TEHACHUUWA Npu3HaTh TpeOoBaHUs
rpaxxaanku W.I'. UepHOBO# 110 OCHOBHBIM TTapaMeTpaM 0OOCHOBAaHHBIMU U 0053aTh
3akoHojaTenst mnpuBectu HopMbl DenepanbHoro 3akoHa "OO omnepaTUBHO -
PO3BICKHOM JESATEIbHOCTU' B YETKOE COOTBETCTBUE C JYXOM W CMBICIOM
Koncturyuun Poccuiickon ®@enepanuu.

N3noxenne MHEHUS OTHOCUTENBHO JIPYTUX TO3WIUN >KaloObl HE HMEET
CMBbICJIa, TOCKOJIbKY HE TOJBKO OCIIAPUBAEMBbIE€ CTaThbU, HO W, MO CYIIECTBY, BEChH
3aKoH, MpeXJe BCEro Mu3-3a WTHOPUPOBAHUSA B TMEPUOJ Pa3pabOTKH MPaBUII
3aKOHOAATEIBHOM  TEXHUKH, YTO TIPUBEIO K HEUYETKOCTHM €ro  s3bIKa
(HEONpEeIeICHHOCTH TMOHSITUH, BO3MOXXHOCTH HEOJHO3HAYHOTO TOJIKOBAHMUS,
HAIOJHEHUSI KaK BHYTPEHHUMHU CMBICIOBBIMU MPOTUBOPEUYUSIMU, TaK U JAPYTUMU
MPOTUBOPEUMSIMHU), H3-32 HECOTJIACOBAHHOCTH C HWHBIMU - (¢elepadbHbIMU U
KOHCTUTYIIMOHHBIMU - 3aKOHaMHM (PAKTHUUECKH Yy3aKOHWJI OTPHUIATEIBbHYIO CYTh
OOJBIIMHCTBA OOBIKHOBEHHI Mpou3BoJia (IIOPOKOB) OMEPATHBHO - PO3BICKHOM
MPaKTUKH, pa3BUBaBIIEHCS u YTBEPKIABILICHUCS BEJIOMCTBEHHBIMU
NpEANUCAHUSIMU, UHCTPYKIUSIMU, MMPUKA3aMHU JOJKHOCTHBIX JIUI[ HA MPOTSIKEHUN
nout 80 MOCIEIHUX JET POCCUUCKOW roCyIapCTBEHHOCTU. CMBICT U 1yX TaKOn
MPaKTUKU HE OTpeaeIIsIC KOHCTUTYLIMOHHBIMU MPEANUCAHUSIMU,
rapaHTUPYIOMIMMU 3alIUTy TIpaB U CBOOO YeIOBEKa (BBUIY OTCYTCTBHS TaKOBBIX
B TEKCTaX KOHCTUTYIIUH U 3aKOHOB) U OOIICTIPUHATHIMA HOPAMHU MEXKTYHAPOIHOTO
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npasa (BBUIY UX HEMPU3HAHUS FOCYJaPCTBEHHON CHCTEMON).

Hampumep, kak u B JIBajauaThie - NATUACCATHIE TOjbl, 3aKOH (MPUHSTHIA B
1995 romy) ycraHaBiIMBAaEeT, YTO KOHTPOJIb 3a COONIOACHUEM 3aKOHHOCTH MpHU
MPOBEJCHUN OIEPATUBHO - PO3BICKHBIX MEPONPUSATUNA MOXKET BECTU JIMIIb
MIPOKYPOP, CyAbsl, UMEIOIINE CIHEUUAIBHBIA TOMYCK, KOTOPBIM BBIAAETCS TEM K€
OpraHoM, T.€. OpraHoM, MNPOBOJAIIMM dTH Meporpusatus. [lpyroi mpumep,
Kacarolnics CMBICJIA, MIPUIABAEMOTO paccMaTpuBaEMOMY 3aKkoHy
MPAaBOIIPUMEHUTENIEM: B  XOJI€ KOHCTHUTYLIMOHHOTO  CYJOIpPOM3BOJCTBA K
MarepuaiiaMm jena MpuoOIIeHO ompeaeseHue cyapu LleHTpanbHOro palioHHOTO
cyna ropoaa Bomarorpama H.B. CansimoBoit ot 25 mapra 1998 roma, xoropas
3asBWJIa CaMOOTBOJ OT paccMoTpeHus aena no ucky W.I. Uepnosour x YBJI
Boarorpanckoit ob6mnactu, razere "Ilo omepatuBHbiM cBomkam YBJ/I", A.N.
TromenueBy, H.M. Hukumenko, pepakuusm raset "Bousrorpajackas npasna" u
"Beuepnuii Boarorpaa" o 3ammTe 4YeCTH M JIOCTOMHCTBA U BO3MEIICHUU
MOpPaJIbHOTO Bp€/la, MOTUBUPOBAB CBOE PEIIEHUE TEM, UTO MPEICTABUTEND TOTO K€
opraHa BHYTPEHHHUX Jel, KOTOpbId mnpuMeHun DexpepanbHbiii 3akoH "OO0
ONEPAaTUBHO - PO3BICKHOW JesTenbHOCTH" B oTHomeHuu W.I'. YepHoBOM,
MOHYKIAJI CYJbI0 K HCTOJIKOBAHHIO 3aKOHA B YTOJHOM BEJIOMCTBY CMBICIIE, 3aSBUB
e, uro "y Cyapd HMEETCA JUYHasg KWU3Hb, W OMNEPATUBHO - PO3BICKHBIC
MEPOTIPUATHS 110 3aKOHY TTPOBOJISATCS MPOTUB JIFOOOTO rpaskIaHruHA".

NmeHHO Takoil - OQHO3HAYHBIM - CMbICT npuaaH Bonrorpaackum YBJI He
TOJBKO CTaThsM, ocriapuBaembiM M.I'. UepHOBOM, HO 1 3aKOHY B LIEJIOM, U UMEHHO
TaKO€ €ro TOJIKOBAHHME U XapaKTep MPaBONPUMEHEHHS, KaK MOKa3bIBAET MPAKTUKA,
HIMPOKO paclpoOCTpaHEHbl HE TONbKO B opranax MBJ/I. Bonrorpanckoe YB/I - He
UCKJIIOYEHHE, BEJOMCTBEHHBIC aKThl B OOJIBIIMHCTBE CBOEM YKPEIUISIOT 3TOT
HEKOHCTUTYIIMOHHBIN CMBIC] 3aKOHa.

@®enepanbHblii  3akoH  "OO omepaTMBHO - PO3BICKHOM JI€ATEIBHOCTH"
HYXKJIaeTcs B TIIyOOKOU repepaboTKe W MPUBEICHUIO B COOTBETCTBUE C HOPMaMH
JIPYTUX POCCUMCKUX 3aKOHOB, C HOPMAaMH U JyXOM MEXKIYHApOIHOTO Mpasa, ubo,
dbopmanbHO ccbutasich Ha npeanucanus Koncrurymuum Poccuiickoit denepaium,
OH, MO CYIIECTBY, BO MHOTOM JaJIEK OT HUX, YTO TO3BOJISIET U OyJET MO3BOJSATH
MPaBOMPUMEHHUTEIIO HAPYIIIATh KOHCTUTYIITMOHHBIC TTpaBa U CBOOOIbI IPaK/IaH.
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